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PREFACE 



In 1882 Professor James Barr Ames published the first edi- 
tion of his collection of Cases on Trusts; in 1893 he published 
a second edition. This book is far more than a mere collec- 
tion of cases. In its analysis of the subject and in its exten- 
sive annotations it has been a notable contribution to legal 
scholarship. It has frequently been the guide of courts and of 
legal writers. It has determined the scope of the course on 
Trusts as it is taught today in the law schools of the United 
States. More than a quarter of a century, however, has elapsed 
since the appearance of the second edition of Professor Ames's 
book. There has been a considerable development of the sub- 
ject in this time. Certain changes in emphasis and in arrange- 
ment have become necessary. The subjects of resulting and 
constructive trusts, which were not treated in the second edi- 
tion of Ames's Cases, and the subject of charitable trusts, 
which was not treated in either edition, are of great importance. 
In these subjects, and indeed in all the subjects treated herein, 
there has been during the last twenty-five years a wealth of 
new material from which to draw. 

The editor cannot adequately express the great debt that he 
owes to Professor Ames under whom he had the privilege of 
studying for three years. Only those who have had the same 
privilege can realize the extent of that debt. The matter con- 
tained in Ames's Cases and also the invaluable MS. notes which 
Professor Ames was accustomed to take with him to the class- 
room have been put at the editor's disposal. The editor has 
reprinted many notes contained in Ames's Cases, as corrected 
and supplemented by his MS. annotations, chiefly those notes 
which are of historical interest, or which relate to controverted 
points. The source of these notes is duly indicated. It is 
impossible to indicate the extent to which many of the other 
notes are due to suggestions derived from Professor Ames. 

For the Form of Trust-Deed in the Appendix, the editor is 
indebted to his friend, Francis R. Boyd, Esq., of the Massachu- 
setts Bar. 



A. W. 8. 

L anode ll Hall, 

March 1 , 1919. 
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CASES ON TRUSTS 



CHAPTER I. 

THE NATURE OF A TRUST 

Section I. 

A Trust distinguished from a Use . 

Ames, Lectures on Legal History, 236-237. We find 
in the books many references to uses of lands, from the latter 
part of the twelfth to the beginning of the fifteenth century, 
but no intimation of any right of the intended beneficiary to 
proceed in court against the feoffee. 1 But the evidence against 
such a right is not merely negative. In 1402 a petition to 
Parliament by the Commons prays for relief against disloyal 
feoffees to uses because “in such cases there is no remedy unless 
one be provided by Parliament.” 2 The petition was referred 
to the King’s Council, but what further action was taken upon 
it we do not know. But from about this time bills in equity 
became frequent.* It is a reasonable inference that equity 

1 In a valuable “Note on the Phrase ad opus and the Early History of the 
Use” in 2 Pollock and Maitland, Hist, of English Law, 232 et seq., the reader 
will find the earliest allusions to uses of land in England. [See 2 Maitland, 
Collected Papers, 403 ; 8 Harv. L. Rev. 127.] See also Bellewe, Collusion, 
99 (1385); Y. B. 12 Ed. III. (Rolls ed.), 172; Y. B. 44 Ed. III. 25 6, pi. 
34; Y. B. 5 Hen. IV. f. 3, pi. 10; Y. B. 7 Hen. IV. f. 20, pi. 1; Y. B. 9 Hen. IV. 
f. 8, pi. 23; Y. B. 10 Hen. IV. f. 3, pi. 3; Y. B. 11 Hen. IV. f. 52, pi. 30. The 
earliest statutes relating to uses are 50 Ed. III. c. 6; 1 Rich. II. c. 9; 
2 Rich. U. St. 2, c. 3; 15 Rich. II. c. 5; 21 Rich. II. c. 3. — Ames. 

* 3 Rot. Pari. 511, No. 112. — Ames. 

1 The earliest bills of which we have knowledge are the following, arranged 
in chronlogical order to the end of the reign of Henry VI. : Godwyne v. Profyt, 
10 Seld. Soc’y, Sel. Cas. Ch. No. 45 (after 1393) ; Holt v. Debenham, ibid., 
No. 71 (1396-1403) ; Chelmewyke v. Hay, ibid., No. 72 (1396-1403) ; Bynge- 
ley v. Grymesby, ibid., No. 99 (1399-1413); Whyte t>. Whyte, ibid., No. 100 
(1399-1413); Dodd v. Browing, 1 Cal. Ch. XIII. (1413-1422); Rothenhale 
v. Wynchingham, 2 Cal. Ch. III. (1422); Messynden v. Pierson, 10 Seld. 
Soc’y, Sel. Cas. Ch. No. 117 (1417-1424); Williamson ». Cook, ibid., No. 118 

1 
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gave relief to cestuis que use as early as the reign of Henry V. 
(1413-1422), although there seems to be no record of any decree 
in favor of a cestui que use before 1446. 1 The first decree for 
a cestui que use , whenever it was given, was the birth of the 
equitable use in land. Before that first decree there was and 
could be no doctrine of uses. One might as well talk of the 
doctrine of gratuitous parol promises in our law of to-day. 



THE STATUTE OF USES. 

27 Hen. VIII. c. 10 (1636). 

Where by the common laws of this realm, lands, tenements 
and hereditaments be not devisable by testament, (2) nor ought 
to be transferred from one to another, but by solemn livery 
and seisin, matter of record, writing sufficient made bona fide , 
without covin or fraud; (3) yet nevertheless divers and sundry 
imaginations, subtle inventions and practices have been used, 
whereby the hereditaments of this realm have been conveyed 
from one to another by fraudulent feoffments, fines, recoveries 
and other assurances craftily made to secret uses, intents and 
trusts; (4) and also by wills and testaments, sometime made by 
nude parolx and words, sometime by signs and tokens, and 
sometime by writing, and for the most part made by such per- 
sons as be visited with sickness, in their extreme agonies and 
pains, or at such time as they have scantly had any good memory 
or remembrance; (5) at which times they being provoked by 
greedy and covetous persons lying in wait about them, do 
many times dispose indiscreetly and unadvisedly their lands 
and inheritances; (6) by reason whereof, and by occasion of 
which fraudulent feoffments, fines, recoveries and other like 
assurances to uses, confidences and trusts, divers and many 

(1417-1424) ; Huberd v. Brasyer, 1 Cal. Ch. XXI. (1429) ; Arundell v. Berke- 
ley, 1 Cal. Ch. XXXV. (1435); Roust;. FitzGeffrey, 10 Seld. Soc’y, Sel. Cas. 
Ch. No. 138 (1441); Myrfyne v. Fallan, 2 Cal. Ch. XXI. (1446); Felubrigge 
v. Damme, and Sealis v. Felbrigge, 2 Cal. Ch. XXIII. and XXVI. (1449); 
Saundre v. Gaynesford, 2 Cal. Ch. XXVIII. (1451); Anon., Fitzh., Abr. 
Subp., pi. 19 (1453); Edlyngton v. Everard, 2 Cal. Ch. XXXI. (1454); 
Breggeland v. Calche, 2 Cal. Ch. XXXVI. (1455); Goold t;. Petit, 2 Cal. 
Ch. XXXVIII. (1457); Anon., Y. B. 37 Hen. VI. f. 35, pi. 23; Walwine v. 
Brown, Y. B. 39 Hen. VI. f. 26, pi. 36; Furby v. Martyn, 2 Cal. Ch. XL. 
(1460). — Abies. 

1 Myrfyne v. Fallan, 2 Cal. Ch. XXI. — Abies. 
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heirs have been unjustly at sundry times disherited, the lords 
have lost their wards, marriages, reliefs, harriots, escheats, 
aids pur fair fils chivalier & pur file marier , (7) and scantly any 
person can be certainly assured of any lands by them purchased, 
nor know surely against whom they shall use their actions 
or executions for their rights, titles and duties; (8) also men 
married have lost their tenancies by the curtesy, (9) women 
their dowers, (10) manifest perjuries by trial of such secret 
wills and uses have been committed; (11) the King’s highness 
hath lost the profits and advantages of the lands of persons 
attainted, (12) and of the lands craftily put in feoffments to 
the uses of aliens bom, (13) and also the profits of waste for 
a year and a day of lands of felons attainted, (14) and the lords 
their escheats thereof; (15) and many other inconveniences 
have happened, and daily do increase among the King’s sub- 
jects, to their great trouble and inquietness, and to the utter 
subversion of the ancient common laws of this realm; (16) for 
the extirping and extinguishment of all such subtle practiced 
feoffments, fines, recoveries, abuses and errors heretofore used 
and accustomed in this realm, to the subversion of the good 
and ancient laws of the same, and to the intent that the King’s 
highness, or any other his subjects of this realm, shall not in 
any wise hereafter by any means or inventions be deceived, 
damaged or hurt, by reason of such trusts, uses or confidences: 
(17) it may please the King’s most royal majesty, That it may 
be enacted by his Highness, by the assent of the lords spiritual 
and temporal, and the commons, in this present parliament 
assembled, and by the authority of the same, in manner and 
form following; that is to say, 

That where any person or persons stand or be seized, or at 
any time hereafter shall happen to be seized, of and in any 
honours, castles, manors, lands, tenements, rents, services, 
reversions, remainders or other hereditaments, to the use, 
confidence or trust of any other person or persons, or of any 
body politick, by reason of any bargain, sale, feoffment, fine, 
recovery, covenant, contract, agreement, will or otherwise, 
by any manner means whatsoever it be; that in every such 
case, all and every such person and persons, and bodies politick, 
that have or hereafter shall have any such use, confidence or 
trust, in fee simple, fee tail, for term of life or for years, or other- 
wise, or any use, confidence or trust, in remainder or reverter, 
shall from henceforth stand and be seized, deemed and adjudged 
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in lawful seisin, estate and possession of and in the same honours, 
castles, manors, lands, tenements, rents, services, reversions, 
remainders and hereditaments, with their appurtenances, to 
all intents, constructions and purposes in the law, of and in 
such like estates as they had or shall have in use, trust or con- 
fidence of or in the same; (19) and that the estate, title, right 
and possession that was in such person or persons that were, 
or hereafter shall be seized of any lands, tenements or heredita- 
ments, to the use, confidence or trust of any such person or 
persons, or of any body politick, be from henceforth clearly 
deemed and adjudged to be in him or them that have, or here- 
after shall have, such use, confidence or trust, after such quality, 
manner, form and condition as they had before, in or to the use, 
confidence or trust that was in them. 1 . . . 



ANONYMOUS. 

, 1545. 

Bro. Abr. Feoff, al Uses, pi. 52, March’s Transl., 94. 

A man makes a feoffment in fee to his use for term of life, 
and that after his decease J. N. shall take the profits; this makes 
a use in J. N. Contrary if he says that after his death his feoffees 
shall take the profits and deliver them to J. N., this doth not 
make a use in J. N. : for he hath them not but by the hands of 
the feoffees. 



Bacon, Reading on the Statute of Uses, 10. It fol- 
loweth to consider the parts and properties of an use: wherein 
by the consent of all books, as it was distinctly delivered by 
Justice Walmsley in 36 of Elizabeth: That a trust consisteth 
upon three parts: 

The first, that the feoffee will suffer the feoffor to take the 
profits. 

The second, that the feoffee upon request of the feoffor, or 
notice of his will, will execute the estates to the feoffor, or his 
heirs, or any other by his direction. 

1 See Holdsworth, The Political Causes which shaped the Statute of Uses, 
26 Harv. L. Rev. 108. 

On the question how far the Statute of Uses is in force in the United States, 
see Perry, Trusts, sec. 299n.; 16 L. R. A. (n. s.) 1148. 




HOOPER V. FELGNER 



5 



SECT. I.] 

The third, that if the feoffee be disseised, and so the feoffor 
disturbed, the feoffee will re-enter, or bring an action to re- 
continue the possession. So that those three, pernancy of 
profits, execution of estates, and defence of the land, are the 
three points of trust. 



HOOPER v. FELGNER. 

Court of Appeals, Maryland. 1894. 

80 Md. 262. 

Robinson, C. J. 1 . . . After several specific devises and be- 
quests, the testator, by the twelfth clause, directed that all the 
residue of his estate, real and personal, should be divided into 
ten equal parts; one equal part thereof he devised and be- 
queathed to each of his four sons, absolutely. The remaining 
six parts he devised and bequeathed to his four sons upon 
trust for his six daughters, in manner following: 

“And as to one-tenth part of my said entire residuary estate 
upon trust to pay the net income thereof as it shall accrue 
(except as hereinafter provided) unto my daughter, Grace 
Feigner, during her natural life, and for her sole and separate 
use, without power of anticipation, or to charge or encumber 
the trust estate; and from and after her decease, upon trust for 
all and singular the children or child of the said Grace living at 
her death, and the issue then surviving of any child or children 
of the said Grace who may be then deceased, equally and abso- 
lutely; but so that the issue of a deceased child or children, if 
any, shall take by representation the share or shares only, 
which their parent or parents, if living, would have taken. 

“In case of any one or more of my said six daughters dying 
without leaving issue surviving, then I give, devise and bequeath 
the tenth part or tenth parts of my residuary estate devised 
above in trust for the benefit of such, my daughter or daughters 
so dying without surviving issue, unto all and every my grand- 
children who shall survive such my daughter or daughters so 
dying, and the then surviving issue of any of my grandchildren 
who may have previously departed this life leaving such sur- 
viving issue, absolutely and equally per capita as to such surviv- 
ing grandchildren, but by representation as to such issue of 



1 The statement of facts and a part of the opinion are omitted. 
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deceased grandchildren, who are to take by substitution only 
what their respective parents would have taken had they sur- 
vived.” 

Grace Feigner, the life-tenant, died in 1893, leaving two 
children, Marie Theresa, about nineteen years, and Catharine, 
about thirteen years of age. These were her only children, 
and both of them were living at the death of their grandfather, 
William E. Hooper, the testator. 

The plain and obvious intention of the testator was to create 
and protect a life-estate for his daughter, Grace Feigner, with 
remainder to her children, if any, and the children of any de- 
ceased child per stirpes; and in the event of the failure of such 
children or descendants, then to the other grandchildren of the 
testator, either nominated by will, or in case of no such nomi- 
nation, then to his grandchildren generally. The trustees, it is 
clear, therefore, took a legal estate in the trust property, the 
equitable life-estate being in Grace Feigner, the testator's daugh- 
ter, and the equitable remainder being in her two children, then 
living, subject to the contingency of their death before their 
mother, and subject in case they survived her, to be diminished 
by the birth and survival of other children of their mother. 
And the mother having died, leaving as her only children or 
descendants Marie Theresa and Catharine, these two children 
of the life-tenant answer the description of those entitled in 
remainder; they answer that description at the time of the 
happening of the contingency, namely, the death of their mother, 
without other children or descendants, and they are therefore 
the only persons who could ever have answered it. And this 
brings us to the real question in this case. Does the trust 
created by the will continue after the death of Grace Feigner, 
the life-tenant, or does the property upon her death vest abso- 
lutely in her two daughters, both of whom were living at that 
time? There is nothing, it must be admitted, in the will, pro- 
viding expressly for the continuance of the trust beyond the 
life of Grace Feigner, the testator's daughter, nor is there any- 
thing from which it can be fairly implied that the testator meant 
that it should continue after her death. During her life, certain 
duties are imposed upon the trustees, the language of the will 
being, “Upon trust to pay the net income thereof, as it shall 
accrue (except as hereinafter provided), unto my daughter, 
Grace Feigner, during her natural life, and for her sole and 
separate use, without power of anticipation or to charge or 
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encumber the trust estate, and from and after her decease upon 
trust for all and singular the children or child of the said Grace 
living at her death, and the issue then surviving of any child or 
children of the said Grace, who may be then deceased, equally 
and absolutely” The testator does not say that the trustees 
shall after the death of his daughter receive and pay the net 
income of the trust property to her children or descendants 
living at that time, for their sole and separate use, nor does 
he impose any limitation upon the power of the remaindermen 
to charge or incumber the estate. After her death they are to 
hold the property in trust for all and singular the children or 
child of the said Grace living at her death, equally and absolutely. 
Where an estate is given to trustees and their heirs upon trust 
to receive and pay the net income thereof to one for life, and 
upon his death, in trust for all and singular his children and the 
issue of such children living at the death of the life-tenant, the 
trust ceases upon the death of such life-tenant, for the reason 
that it remains no longer an active trust. In such cases the 
Statute of Uses executes the use in those who are limited to 
take upon the expiration of the life-estate; or, in other words, 
the statute transfers the use into possession by converting the 
estate or interest of the cestui que trust into a legal estate, thereby 
determining the intermediate estate of the trustee. As to the 
real estate, it is clear, therefore, that upon the death of Grace 
Feigner, the life-tenant, the trustees, having no longer any 
active duties to perform, the legal estate was executed under 
the statute in her two children, and the trust was thereby at 
an end. 

Now, as to the personal property, though it has been said 
that the object of the statute was to abolish all uses and trusts, 
yet, as the language of the statute was: “Whenever any person 
is seized ” &c., the English Courts, by a strict construction, 
held that it did not apply to personal property, for the reason 
that one could [not] be said to be “seized” of a mere chattel 
interest. At the same time, however, it may be considered 
settled, that a trust in regard to personal property will continue 
so long and no longer, than the purposes of the trust require. 
And that when all the objects of the trust have been accom- 
plished, the person entitled to the beneficial use is regarded as 
the absolute owner, and as such, entitled to the possession of 
the property. Under this will the objects and purposes of the 
trust, namely, that the trustees should pay the net income 
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to Grace Feigner during her life, and for her sole and separate 
use, without power of anticipation, Ac., were fully accomplished, 
and upon her death the trustees had no longer any active duty 
to discharge. And this being so, her two children being entitled 
to the ultimate use, became the absolute owners of the property. 

Nor can we agree with the Court below, that the fact of 
the minority of one of the cestui que trusts, is any reason why the 
trust should continue until she is sui juris . . . . 

We find nothing from which it can be inferred that the 
testator meant the trust to continue after the death of his daugh- 
ter, the life-tenant. 

The purposes of the trust having been accomplished, and 
the trustees having no longer any active duties to perform, 
and Marie Theresa Feigner, one of the daughters, being over 
eighteen years of age, she is entitled in her own right to her 
share of the personal estate. And as to the other daughter, 
Catharine Hooper Feigner, she has, the record shows, guardians 
legally appointed and qualified, and this being so, such guar- 
dians are entitled to receive her share of the personal estate. 
There can be no reason why the trust should continue merely 
to allow the trustees to receive the income and pay it over to 
her guardians. In the case of an ordinary bequest to an infant, 
the guardians are the proper persons to take the property be- 
queathed and, where a trust has terminated, and one who 
becomes thereby the absolute owner of the property is a minor, 
there is no reason why the guardian should not take and hold 
the property for the benefit of his ward. 

Decree reversed and cause remanded in both appeals} 



ANONYMOUS. 

Chancery. 

Cary 11. 

Although [ cestui que use] of a term for years be not within 
the Statute of Uses, rather therefore he shall have remedy in 
Chancery. 

1 But see, as to personality, Glover v. Condell, 163 III. 566, 588. As 
to land, see McFall t>. Kirkpatrick, 236 III. 281; Hartley v. Wyatt, 281 111. 
321; Phillips t>. Vermeule, 88 N.J. Eq. 500; Perry, Trusts, 6ecs. 309, 320. 

As to the extent of the estate taken by the trustee, see Perry, Trusts, 
chap. 10. 
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Bacon, Reading on the Statute of Uses, 42 . The 
second word material is the word seised: this excludes chat- ' 
tels. The reason is, that the statute meant to remit the common 
law, and not but that the chattels might ever pass by testament 
or by parole; therefore the use did not pervert them. It ex- 
cludes rights, for it is against the rules of the common law to 
grant or transfer rights; and therefore the statute would not 
execute them. 



Compleat Attorney, ed. 1656, 315. If I be seised of 
land in fee, and convey it to D. L. and his heirs, to the use of 
W. S., his executors and administrators, for twenty years, or 
for any other number of years, in this case the use will be exe- 
cuted within the Statute: But in case where I be possessed of 
a term of years in being, and grant it to friends to any uses and 
purposes in trust, this is out of the Statute of Uses, and orderable 
in Chancery only, where if the trust be broken, I must have 
remedy. 1 



ANONYMOUS. 

Common Bench. 1532. 

Bro. Abr. Feoff. al Uses, pi. 40, March’s Transl., 90. 

There is a tenure betwixt the donors and the donees, which 
is a consideration that the tenant in tail shall be seized to his 
own use; and the same law of tenant for term of years, and 
tenant for life, their fealty is due; and where a rent is reserved, 
there, though a use be expressed to the use of the donor, or lessor; 
yet this is a consideration that the donee or lessee shall have it 
to his own use: and the same law where a man sells his land for 
20Z. by indenture, and executes an estate to his own use; this 
is a void limitation of the use : for the law by the consideration 
of money, makes the land to be in the vendee. 2 

1 See Fox’s Case, 8 Co. 93 b; Barker v. Keate, 2 Vent. 35, Freem. K. B. 
249, 1 Mod. 262, 2 Mod. 249. 

1 See also Bro. Abr. Feoff, al Uses, pi. 54. 
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TYRREL’S CASE. 

Court of Wards. 1557. 

2' Dyer 155 a. 1 ^ 

Jane Tyrrel, widow, for the sum of four hundred pounds 
paid by G. Tyrrel, her son and heir apparent, by indenture 
enrolled in chancery in the 4th year of E. VI. bargained, sold, 
gave, granted, covenanted, and concluded to the said G. Tyrrel 
all her manors, lands, tenements, Ac. to have and to hold the 
said Ac. to the said G. T. and his heirs for ever, to the use of 
the said Jane during her life, without impeachment of waste; 
and immediately after her decease to the use of the said G. T. 
and the heirs of his body lawfully begotten; and in default of 
such issue, to the use of the heirs of the said Jane for ever. 
Quaere well whether the limitation of those uses upon the haben- 
dum are not void and impertinent, because an use cannot be 
springing, drawn, or reserved out of an use, as appears prima 
facie f And here it ought to be first an use transferred to the 
vendee before that any freehold or inheritance in the land can 
be vested in him by the inrollment, Ac. And this case has 
been doubted in the Common Pleas before now; ideo quaere 
legem. But all the Judges of C. B. and Saunders, Chief Jus- 
tice, thought that the limitation of uses above is void, Ac. 
for suppose the Statute of Inrollments [cap. 16.] had never 
been made, but only the Statute of Uses [cap. 10.] in 27 H. VIII. 
then the case above could not be, because an use cannot be 
ingendered of an use, Ac. See M. 10 A 11 Eliz. fol. 

SAMBACH v. DALSTON. 

Chancery. 1634. 

Tothill 188. 

Because one use cannot be raised out of another, yet ordered, 
and the defendant ordered to pass according to the intent. 

Compleat Attorney, 314. Ip I without any consideration 
bargain and sell my land by indenture, to one and his heirs, 
to the use of another and his heirs (which is a use upon a use) 
it seems the court will order this : But if it were in consideration 
1 Beni. (ed. 1669) 61, 1 And. 37, s. c. 
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of money by him paid, here it seems the express use is void 
both in law and equity. 1 

And if a woman in consideration of four hundred pounds 
paid her by her son, bargain and sell her land by indenture to 
him and his heirs, to the use of herself for life, and after of the 
heirs of her son, in which case by law the fee-simple is to the 
son presently, and the use for life to the mother void; nor is 
there as it seems any relief for her in this court in a way of 
equity, because of the consideration paid, but if there were no 
consideration, on the contrary. 



DOE on the demise of LLOYD . v . PASSINGHAM. 

King's Bench. 1827. 

6 B. & C. 305. 

Ejectment for lands in the county of Merioneth. Plea, the 
general issue. At the trial before Burrough, J., at the last 
Summer assizes for Salop, it appeared that the lessor of the 
plaintiff claimed as devisee in tail under the will of Catherine 
Lloyd, who was co-heiress, with her sister Mary, of Giwn Lloyd, 
who died in 1774. In 1746, by indenture made between him- 
self, G. Lloyd, of the first part, Sarah Hill of the second part, 
Sir Rowland Hill and John Wynne of the third part, and Sir 
Watkin Williams Wynne and Edward Lloyd of the fourth part; 
in consideration of an intended -marriage with the said Sarah 
Hill, and of a sum of 8000Z., being the marriage portion of the 
said Sarah Hill, paid or secured to be paid to him Giwn Lloyd, 
he, Giwn Lloyd, did grant, release, and confirm unto the said 
Sir Watkin Williams Wynne and Edward Lloyd in their actual 
possession then being, by virtue of an indenture of bargain and 
sale, Ac., and to their heirs and assigns, certain premises therein 
particularly described, and, amongst others, the premises in 
question; to have and to hold the said premises with their 
appurtenances, unto the said Sir Watkin Williams Wynne and 
Edward Lloyd, their heirs and assigns; to the only proper use 
and behoof of them the said Sir Watkin Williams Wynne and 
Edward Lloyd, their heirs and assigns for ever, upon trust, 
nevertheless, and subject to the several uses, intents, and pur- 

1 As to the law in regard to a use on a use, see the explanation advanced by 
Professor Ames in an article on “The Origin of Trusts” in 4 Green Bag 81; 
21 Harv. L. Rev. 261; Ames, Lect. Leg. Hist. 243. This explanation is ap- 
proved in Williams, Real Property, 20 ed., 174, and in Maitland, Equity, 42. 
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poses thereinafter mentioned, that is to say, to the use of the 
said Giwn Lloyd and his heirs. 1 . . . 

Giwn Lloyd died in 1774, and Sarah his wife in 1782, in- 
testate, and without having had any issue. Catherine Lloyd, 
the testatrix, continued in possession of the estate from the 
death of Sarah Lloyd until the time of her own death, in 1787. 
For the defendants, it was contended, that the legal estate 
was vested in Sir W. W. Wynne and Edward Lloyd, by the deed 
of 1746, and, consequently, that neither Giwn Lloyd nor the 
testatrix had any legal estate; and, therefore, the lessor of the 
plaintiff could not derive any such estate from her. The learned 
Judge reserved the point, and the plaintiff having obtained a 
verdict, a rule nisi for entering a nonsuit was granted in Michael- 
mas term. 

Holroyd, J.* I agree with my Brother Bayley, that in this 
case there ought to be a new trial. Upon the first perusal of 
the deed in question I had no doubt that the legal estate was 
vested in the trustees, having always understood that an use 
cannot be limited upon an use; and although I was struck by 
the ingenuity of the distinction pointed out by Mr. Taunton, 
yet upon further consideration it appears to me that his argu- 
ment does not warrant it. The argument is, that as the trustees 
did not in the first instance take to the use of another, but of 
themselves, they were in by the common law, and not the 
statute; that the first use was, therefore, of no effect, and the 
case was to be considered as if the deed had merely contained 
the second limitation to uses. But that is not so, for although 
it be true that the trustees take the seisin by the common law, 
and not by the statute, yet they take that seisin to the use of 
themselves, and not to the use of another, in which case alone 
the use is executed by the statute. They are, therefore, seised 
in trust for another, and the legal estate remains in them. As 
to the question of intention, even if it were intended that the 
deed should operate in a different mode from that pointed out 
by the law, when the legal estate is given to trustees, that in- 
tention cannot countervail the law. But the intention appears 
to me altogether doubtful; the absence of trustees to preserve 
contingent remainders affording a strong reason for supposing 
that the parties meant to give the legal estate to the trustees. 

Rule absolute for a new trial. 

1 A part of the statement of facte, setting forth limitations of the equitable 
interest which did not take effect, is omitted. 

* Concurring opinions of Bayley and Littledale, JJ., are omitted. 
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SYMSON v. TURNER. 

Chancery. 1700. 

1 Eq. Ca. Abr. 383n. 

Notwithstanding this statute [the Statute of Uses] there 
are three ways of creating an use or a trust, which still remains 
as at common law, and is a creature of the court of equity, 
and subject only to their controul and direction: 1st, Where a 
man seised in fee raises a term for years, and limits it in trust 
for A., Ac. for this the statute cannot execute, the termor not 
being seised. 2dly, Where lands are limited to the use of A. 
in trust to permit B. to receive the rents and profits; for the 
statute can only execute the first use. 3dly, Where lands are 
limited to trustees to receive and pay over the rents and profits 
to such and such persons; for here the lands must remain in 
them to answer these purposes; and these points were agreed 
to. 1 



NEW YORK REAL PROPERTY LAW.* 

Consol. Laws, 1009, chap. 52. 

Sec. 91. Uses and trusts concerning real property, except 
as authorized and modified by this article, have been abolished; 
every estate or interest in real property is deemed a legal right, 
cognizable as such in the courts, except as otherwise prescribed 
in this chapter. 

1 On the question of the application of the Statute of Uses to wills, see 
Baker v. White, L. R. 20 Eq. 166; Re Tanqueray-Willaume & Landau, 20 
Ch. D. 465, 478; Re Brooke, [1894] 1 Ch. 43; Gilbert, Uses, 356; Sanders, 
Uses and Trusts, 250. 

In Re Brooke, supra, Chitty, J., said (p. 48): “The statute [of uses] itself, 
as has often been observed, does not of its own force apply to wills, the Statute 
of Wills having been subsequently passed, but testators are at liberty to employ 
the machinery of the statute for the purpose of manifesting their intention.” 

* These provisions in substantially the same form were first adopted in 
New York in 1830. Rev. Stat. 1830, Pt. 2, chap. 1, tit. 2. See Canfield, 
New York Cases and Statutes on Trusts and Powers; Chaplin, Express 
Trusts and Powers. 

See also Cal. Civ. Code, secs. 847 ff.; How. Mich. Stat., secs. 10669 ff.; 
Gen. Stat. Minn, 1913, secs. 6701 ff.; Rev. Codes Mont., 1907, secs. 4549 ff.; 
N. Dak. Comp. L., 1913, secs. 5359 ff.; Okla. Rev. L., 1910, secs. 6655 ff.; 
S. Dak. Civ. Code, secs. 296 ff . ; Wis. Stats., 1915, secs. 2071 ff. 
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Sec. 92. Every person, who, by virtue of any grant, assign- 
ment or devise, is entitled both to the actual possession of real 
property, and to the receipt of the rents and profits thereof, 
in law or equity, shall be deemed to have a legal estate therein, 
of the same quality and duration, and subject to the same con- 
ditions, as his beneficial interest; but this section does not 
divest the estate of the trustee in any trust existing on the first 
day of January, eighteen hundred and thirty, where the title 
of such trustee is not merely nominal, but is connected with some 
power of actual disposition or management in relation to the 
real property which is the subject of the trust. 

Sec. 96. An express trust may be created for one or more of 
the following purposes : 

1. To sell real property for the benefit of creditors; 

2. To sell, mortgage or lease % real property for the benefit 
of annuitants or other legatees, or for the purpose of satisfying 
any charge thereon; 

3. To receive the rents and profits of real property, and 
apply them to the use 1 of any person, during the life of that 
person, or for any shorter term, subject to the provisions of law 
relating thereto; 

4. To receive the rents and profits of real property, and to 
accumulate the same for the purposes, and within the limits, 
prescribed bylaw. 

Sec. 99. Where an express trust relating to real property 
is created for any purpose not specified in the preceding sections 
of this article, no estate shall vest in the trustees; but the trust, 
if directing or authorizing the performance of any act which 
may be lawfully performed under a power, shall be valid as a 
power in trust, subject to the provisions of this chapter. Where 
a trust is valid as a power, the real property to which the trust 
relates shall remain in or descend to the persons otherwise 
entitled, subject to the execution of the trust as a power. 

Sec. 109. When the purpose for which an express trust is 
created ceases, the estate of the trustee shall also cease. 

1 The word “use” was substituted for the words “education and support 
or either” by Laws of 1830, ch. 320, sec. 10. 
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Section II. 

A Trust distinguished from a Bailment. 

ANONYMOUS. 

Common Pleas. 1339. 

Y. B. 12 & 13 Edw. III. 244. 

Detinue of chattels to the value of 100Z. against an Abbot 
by a man and his wife, on a bailment, made by the father of the 
wife when she was under age, of chattels to be delivered to his 
daughter, when she was of full age, at her will; and they counted 
that he delivered pots, linen, cloths, and 20Z. in a bag sealed up, 
Ac. — Pole . He demands money, which naturally sounds in 
an action of Debt or Account; judgment of the count. — Stour- 
ford. We did not count of a loan which sounds in Debt, nor 
of a receipt of money for profit, which would give an action of 
Account, but of money delivered in keeping under seal, etc., 
which could not be changed; and if your house were burnt, 
that would be an answer. — Schardelowe. Answer over. 1 



ASHLEY'S ADMINISTRATORS and Heirs v. DENTON. 

Court of Appeals, Kentucky. 1822. 

1 Littell 86. 

Per Curiam. Thomas Denton and wife exhibited this 
bill in chancery against the administrators of Thomas Ashley, 
deceased, charging that said decedent was the son of the female 
complainant by a former husband; that during her widowhood 
she became possessed of sundry slaves, which passed to her from 
the estate of a deceased relative in North Carolina, where she 
resided, and that she removed with them to Kentucky, in some 
of the upper counties; that she entrusted the negroes aforesaid 
with her said son, for the purpose of his going in search of a 
suitable residence for her, and there making preparations for her 
family, and then he was to return and move her to it; that the 

1 A bailment of goods by A to B, to deliver to C, or for the use of C, gave 
C, as in the principal case, the right to maintain detinue against B. See 
Ames, 52n. 

Similarly trover will lie. Flewllin v. Rave, 1 Bulst. 68; Jackson v. Ander- 
son, 4 Taunt. 24; Jones v. Cole, 2 Bail. (S. C.) 330. 
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son took possession of the slaves, for the purposes aforesaid, 
and, to her astonishment, did not return, nor was he heard of 
for several years, and was then discovered, by a person employed 
for the purpose of searching for him, to be living, with the slaves 
aforesaid, in the state of Tennessee. Some time after his dis- 
covery, he removed to the now county of Butler in this state, 
where he resided until his death, in 1817. That, after his re- 
turn to Kentucky, he refused to surrender them, when de- 
manded; that they were increased, and are in the possession 
of said administrators and heirs. They allege that they are 
fully able to substantiate said facts by proof, and pray that the 
restoration of the slaves may be decreed, with payment of the 
hire. 

The defendants, in their answer, . . . insist that there is no 
equity in the bill, and that the remedy is at law. . . . The 
court below decreed . . . the slaves to be restored, and the 
hire to be paid. From this decree the administrators and heirs 
of Ashley appealed. 1 

It is now contended that the Chancellor had no jurisdiction 
of the case, and that the remedy of the appellee is properly at 
law. On the other side, it is insisted that the claim of the 
appellants is founded on a trust, and that the son took and held 
the slaves for the use of his mother, and therefore the Chancellor 
properly entertained jurisdiction of the case. 

It is true that uses and trusts are a favored part of the juris- 
diction of the Chancellor, and frequently he will, on that ground, 
decide in cases where the law may be adequate to give relief. 
But, notwithstanding this acknowledged authority, it cannot 
be extended to every case where one party has trusted another, 
or, in other words, placed a confidence which has been abused. 
If so, every case of bailment, and every instance of placing 
chattels by loans or hire, would be swallowed up by courts of 
equity. Nay, every case where credit was given for debt or 
duty would soon be drawn into the same vortex. It ought, 
then,, to be confined to cases of controlling legal rights, vested 
and remaining in trustees, created as such in some proper mode, 
and not be extended to all cases of abused confidence. If the 
case, therefore, of the appellee is to be tested by the original 
bill alone, we have no doubt it makes out no case for the inter- 
position of the Chancellor; that placing the slaves in the posses- 



1 Only so much of the case is given as relates to the point of jurisdiction. 
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sion of her son, for the purpose of preparing and improving her 
a home, and his right then to cease, was not such a trust as would 
sustain the bill, and that she had a plain and adequate remedy 
at law. 1 . . . 

1 Young v. Mercantile Co., 140 Fed. 61, aff’d 145 Fed. 30; Taylor v. Turner, 
87 111. 206, 301; Tennessee Packing, etc., Co. v . Fitzgerald, 140 111. App. 430; 
Thompson v. Whitaker Iron Co., 41 W. Va. 574, accord . 

Wood v . Rowcliffe, 2 Ph. 382, 3 Hare 304; Bchrafft v. Wolters, 61 N. J. 
Eq. 467 [reversed on another ground, 63 N. J. Eq. 703], contra. 

By the old Teutonic law a bailor’s remedy did not extend beyond the 
bailee. If the bailee bailed or sold the goods, or lost them against his will, 
the sub-bailee, the purchaser, and even the thief, were secure from any attack 
by the original bailor. This doctrine persisted for centuries in Germany and 
France. Heusler, Die Oewere , 487 ; Carlin, Niemand Kann Einen Anderen 
Mekr Rechi Uehertragen Als Er Selbst Hat , 42, 48; Jobbd-Duval, La Revenr 
dication dee Meubles , 80, 165. In England the ancient tradition was main* 
tained in the fourteenth century. Y. B. 24 Ed. Ill, 41, A-22. Thorpe (a 
judge three years later): “I cannot recover against any one except him to 
whom the charter was bailed”; Y. B. 43 Ed. Ill, 20-11. Belknap (after- 
wards C. J.): “In the lifetime of the bailee Detinue is not given against any 
one except the bailee, for he is chargeable for life.” See also 3 Harv. L. 
Rev. 33. [And see Ames, Lect. Leg. Hist. 73, 172 et eeq.\ 

Seld. Soc., Sel Cas. in Ch., No. 116 (1413-1417): A son had bailed a coffer 
containing title deeds and money to his mother before starting for Jerusalem. 
The mother died during his absence, and her husband, the plaintiff’s step- 
father, refused to give up the coffer to the son on his return. The son prays 
for relief in equity saying that “because he (stepfather) was not privy nor 
party to the delivery of the said coffer to his said wife ... no action is 
maintainable against the said J. C. (stepfather) at common law, to the grievous 
damage to the said J. H. (son) and his final disinherison and destruction, if 
he be not succoured by your most gracious Lordship where the common law 
fails him in this case.” 

It is hardly necessary to add that the conception of a genuine right in 
rem has long been familiar, and that a bailor may now have Detinue or 
Trover against any subsequent possessor as well as against the bailee. 
M’Combie v. Davies, 6 East 538; Baehr v. Clark, 83 Iowa 313; Galvin v. 
Bacon, 11 Me. 28; Stanleys. Gaylord, 1 Cush. (Mass.) 536; Saltus v. Everett, 
20 Wend. (N. Y.) 267; Wooster v. Sherwood, 25 N. Y. 278; Howland v. 
Woodruff, 60 N. Y. 73, 79; Edwards v. Dooley, 120 N. Y. 540; Church v. 
Melville, 17 Ore. 413. — Ames. 

In Doyle v. Bums, 123 Iowa 488, the court said (p. 497): “It [the argu- 
ment] fails to distinguish between a bailment and a trust. We are aware 
that some very good text-writers have made the same mistake. Story on 
Bailments, sec. 2; 2 Kent’s Com. 559. A bailment exists whenever the owner- 
ship and the possession of specific corporeal chattels are lawfully severed from 
each other. In a trust of personal property, the legal ownership passes to 
the trustee, and he has something more than bare possession. In cases of 
bailment the legal ownership is in the bailor, and the bailee simply has poe- 
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Section III. 

A Trust Obligation distinguished from a Liability for a Tort . 

CHAMBERS v . CHAMBERS. 

Supreme Court, Alabama. 1892. 

98 Ala. 454. 

McClellan, J. This bill is exhibited by W. Chambere 
and W. H. Chambers, as the administrators of the estate of 
Isaac H. Chambers, deceased, against George H. Chambers, 
Mary A. Chambers and Malinda Chambers, who are, as are 
also the complainants, heirs at law and children of the intestate. 
The case made by its averments, is this: Isaac H. Chambers, 
during his last illness, had at his residence, but in a different 
room from that in which he lay, a fire-proof combination lock 
safe, in which he kept a considerable sum of money — about 
four thousand dollars — some account books, and choses in 
action, a mortgage evidencing and securing an indebtedness 
amounting to about twelve hundred dollars of said George 
Chambers to him, being among the latter. On the forenoon 
of the day preceding his death, said Mary Chambers, being 
alone in the room with her father, “asked him for the combi- 
nation of the safe, stating certain reasons for wanting it; he 
told her that the paper with the combination on it was in his 
coat pocket, but refused to let her or anyone else have it before 
he died.” Afterwards when he fell asleep, said Mary took some 
papers from his said coat pocket, and complainants assert their 
belief that the paper containing the combination was among 
them. On the afternoon of the same day, the said Mary and 
her brother George Chambers, “went into the room where the 
safe was, and locked all the doors by which an entrance could 
be obtained into said room, and, having the combination then 
in their possession, tried for a long time to unlock the same”; 

session, which may or may not be for some specific purpose.” See also 
Maitland, Equity, 45-48. 

A safe deposit company or bank is a bailee and not a trustee of securities 
deposited in a safe deposit box. See National Safe Dep. Co. v. Stead, 250 
111. 584; Roberts v. Stuyvesant Safe Dep. Co., 123 N. Y. 57. See also 9 
Harv. L. Rev. 131-143; Ann. Cas. 1912B 441. 

On the question whether a bank with which commercial paper is deposited 
for collection becomes trustee or bailee or debtor, see infra, sec. IV. 
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but failing to do so, they requested Dr. Patterson, who was 
about leaving the premises, to come into the room and then 
asked him to “see if he could unlock the combination to 
said safe,” assuring him that they had permission to open it. 
Patterson then unlocked the safe, and the said George and 
Mary, in his presence, took therefrom said money, books, papers 
and mortgage, and put the same in a bag, of which said Mary 
retained possession. Four or five days after this, and three or 
four days after the death of Isaac H. Chambers, “the said 
George and Mary Chambers divided said papers and money as 
follows: giving the said George Chambers a thousand dollars 
in money, said mortgage and an account book; to the said 
Mary Chambers fourteen hundred and eighty dollars in money, 
and to the said Malinda Chambers twelve hundred dollars in 
money; and the said Mary Chambers kept possession of a paper 
which the said Isaac H. Chambers had left in the safe directing 
how his property should be divided after his death.” George 
Chambers is wholly insolvent. Mary Chambers owns nothing 
except her interest in said estate, which will not amount to 
more than four or five hundred dollars. And said Malinda is 
not worth the amount of twelve hundred dollars; and complain- 
ant expresses a fear that she will soon be totally insolvent. 
At the time of filing the bill, Mary Chambers had spent two 
hundred and thirty dollars of the money apportioned to her, 
George had expended five hundred dollars of his share, and 
Malinda had expended a small part — about seventy dollars — 
of the twelve hundred dollars, which were allotted to her in the 
division between the three; and complainants aver that “if 
they are permitted to keep possession of said money, Ac., they 
will waste and squander the entire sum, and it will be wholly 
lost to the rest of the heirs of the estate.” It is further alleged 
that the respondents “lay pretended claims to the amounts 
severally held by them, all of which is entirely false and without 
foundation,” and that complainants “have not an adequate 
remedy at law, for the reason that said property is kept con- 
cealed by the defendants so that it can not be levied upon by 
any means afforded by a court of law.” The prayer is for 
the appointment of a receiver to take charge of said money, 
account books, mortgage and papers pending the suit, that an 
order, be passed requiring the respondents to immediately 
deliver said property into the hands of the receiver, Ac.; that 
they be required to set forth an account of what of said property 




20 



TRUST AND TORT 



[CHAP. I. 

they have disposed of in any way, and a list of the persons to 
whom they, or either of them have loaned any of said property, 
and that, upon final hearing, said property be decreed to belong 
to complainants, as such administrators, as trust funds for the 
purpose of administration, and that the same be delivered in 
their hands, Ac., Ac. Answer on oath was waived. 

Respondents demurred to the bill, and assigned the fol- 
lowing grounds: 

“1. The bill showB a larceny or trespass in taking the money 
and other things out of the safe of Isaac H. Chambers in his 
life time, and if complainants had any rights, they have an 
adequate and complete remedy at law, 2. The bill nowhere 
alleges any fraud on the part of the defendants whereby a trust 
might be created. 3. The bill nowhere alleges any confidence 
or trust reposed in the defendants by Isaac H. Chambers, 
deceased, to give the complainants, who have no more rights 
than their intestate would have had, if he had lived, the remedy 
here invoked. 4. The bill shows on its face that as to the money 
alleged to have been taken from the iron safe in the life time of 
Isaac H. Chambers, deceased, if the complainants have any 
rights as to the money, they had adequate and complete remedy 
at law. 5. That on the allegations of the bill, it appears that 
this court has no jurisdiction of the subject-matter about which t 
complaint is made in this bill.” 

The court overruled this demurrer, and from the decree in 
that behalf this appeal is prosecuted. 

It is insisted for appellees that the facts averred in the bill 
involve a charge of fraud against the respondents, against which 
equity will relieve because of the absence of an adequate legal 
remedy, and also, that on the case made, the respondents are 
trustees de son tort of the money and choses in action in con- 
troversy for the estate of Isaac H. Chambers, deceased. Both 
these contentions are, in our opinion, unsound. 

The facts present no case of fraud, but wholly a case of simple 
trespass or larceny. There was no undue influence resorted to 
to get possession of the property, no overreaching, no false 
representations, or fraudulent concealment practised as means 
of acquiring the possession and control of the money and papers. 
All that was done as the facts are now stated amounted only 
to the surreptitious abstraction of the property from Isq£,c H. 
Chambers 1 safe without his knowledge or consent; and surely 
this can be no more a fraud in legal contemplation than had 
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the respondents been casual strangers to Chambers, and had 
unlocked his stable and carried away his horse animo furandi. 

It is equally clear that the transaction involved no element 
of an express trust. No trust or confidence was reposed in 
the respondents by Chambers in respect of this property. George 
and Mary Chambers secured possession of this property in 
the life time of the owner, not only without his consent, or 
knowledge even, but against his expressed wish and purpose. 
He not only did not intend that they should take the property 
with the understanding that they should dispose of it in a certain 
way or hold it for certain purposes, but he did not consent to 
their possession of it at all. Every material element of an ex- 
press trust is lacking. Does the transaction involve a construe- 
tive trust? It is too clear for much discussion that considered 
as between the respondents and Isaac H. Chambers in his life 
time, no such trust can be evolved out of the premises. Had 
the respondents acquired the title to this property by fraud, 
they would have been constructive trustees for the benefit of 
Isaac H. Chambers, while he lived, and for his estate now. 
But they clearly acquired no title to the property by fraud or 
otherwise; they have no title to it now, and have, as we have 
seen, committed no fraud but rather a trespass or larceny. 
Clearly too, if the property when they intermeddled with and 
acquired the possession of it was trust property, they would 
be held to have taken it subject to the trust and thereby to have 
made themselves trustees in invitum. But at that time the 
property had no semblance of a trust character. It was simply 
held and owned by Isaac H. Chambers in his own right and to 
his own beneficial use. To hold that the respondents by de- 
priving him — not of his title, for that of course remained in 
him, but — of his possession and use became trustees for his 
benefit would be to convert all wrongful possessions into trust 
estates and all persons who tortiously acquire the possession 
of the property of another into trustees for the owner, & result 
which finds no support in principle or authority. An essential 
element of all trusts is a use in a person other than the trustee 
or rather, since the statute of uses, a trust is a use not executed 
into a legal estate. Not only was this element wholly wanting 
in the case as it stood between George and Mary Chambers, 
on the one hand, and Isaac H. Chambers, on the other, they, on 
the facts averred, holding this property not to the use of another 
but for their own benefit and behoof as joint tort feasors, but 




22 



TRUST AND TORT 



[chap. I. 

for the further essential element of a title in them to feed uses, 
so to speak, is not at all involved. Very clearly they were not 
trustees to Isaac H. Chambers by construction or otherwise. 
They simply held the possession of this property at the time of 
his death as the result of a purely wrongful caption made for 
their own benefit, and involving no other duties or obligations 
upon them than would have rested on any other person who had 
without pretense of right or suggestion of other than ulterior 
selfish purposes seized or stolen the property in question. Isaac 
H. Chambers had a clear right to sue them in trover, or in de- 
tinue upon identification, but he had no standing in chancery 
to invoke the execution of a trust; and it will not be con- 
tended that his representatives on the facts as now averred, 
had any other or different rights or remedies than were his 
while he lived. Had what occurred taken place after his death, 
had these respondents then intermeddled with the assets of 
his estate and assumed to dispose of the same by way of admin- 
istration on his estate, clearly they could be proceeded against 
as trustees de son tort , for such they would have made them- 
selves because of the then trust character of the property which 
would have continued impressed upon it in their hands; but 
that is not the case made by the bill. Of course the mere fact 
that complainants’ legal remedies would prove abortive because 
of the insolvency of the respondents can not impart equity 
to the bill, there must be some ground of equity jurisdiction 
stated, and that inadequacy of legal remedies which results 
from the impotency of process out of courts of law can never 
be a basis for equitable interposition. And we are constrained 
to hold it to be without equity, and of consequence that the 
chancellor erred in overruling the demurrer. 

It may be that if George and Mary Chambers took possession 
of the money and papers in the life time of Isaac H. not for the 
purpose of conversion to their own use simply, or of making 
such dispositions of it as they would of their own property, but 
for the purpose of holding it till after his death as his property, 
and then dividing and distributing it in accordance with written 
directions left by him, and if they held it in this way and for 
this purpose till a time subsequent to his death and then as- 
sumed to divide and distribute it as assets of his estate that they 
and Malinda Chambers would, on these facts, be held to be 
trustees. We do not decide this, however, and have referred 
to this possible aspect of the case because there is passing state- 
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ment in the bill which leads us to infer the property may have 

been taken and held in this way and for this purpose, but, if so, 

the facts are not averred. „ _ , , , 

Reversed and remanded } 



Section IV. 

A Trust distinguished from a Debt or Contract. 

SHOEMAKER t>. HINZE. 

Supreme Court, Wisconsin. 1881. 

53 Wis. 116. 

Appeal from the Circuit Court for Waukesha County. 

The action is to recover $40, which the complaint alleges 
“the defendant received from the plaintiff, as his agent, . . . 
to the use of the plaintiff. 1 ' Demand of payment thereof be- 
fore action, and neglect of the defendant to pay the same, are 
also alleged. The answer, in addition to the general denial, is 
in substance that the money was received by the defendant as 
a bailment, without compensation, and that it was stolen from 
him without his fault or neglect. The case is further stated 
in the opinion. The plaintiff recovered, and the defendant 
appealed from the judgment. 

Lyon, J. The uncontradicted evidence is, that the plaintiff, 
when at work for the defendant, requested the defendant to 
take care of $40 in money for him. After some hesitation, 
the defendant consented to do so, and received the money. 
The defendant thereupon, presumably in the presence of the 
plaintiff, placed the money, with other money of his own, in 
his wallet. The next day the defendant took a small amount 
of money from the wallet for use, and in the evening of that 
day added $100 of his own money to that remaining therein. 
The evidence tends to show that during the same night the 
wallet and contents were stolen from the defendant's vest 
pocket, in which he had placed the same. We think the evi- 
dence shows conclusively that the parties did not contemplate 

1 On the question whether if one acquires title to a chattel by a tort equity 
will compel him to reconvey when the legal remedy is adequate, see Ames, 
Cas. Eq. Juris., 44n. 

On the question whether a converter who receives property in exchange 
for the property converted is a constructive trustee of the property so received, 
see Ames, Cas. Eq. Juris., 44n. See also infra , Chap. IV, sec. VI. 
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or understand that the same identical money received by the 
defendant was to be kept for and returned to the plaintiff on 
demand, but only that a like sum of money should be repaid 
by the defendant. The transaction is not, therefore, a bail- 
ment or special deposit, but rather what, in commercial lan- 
guage, is termed a general deposit, which is not a bailment, 
but is in the nature of a loan. Story on Bailments, §§ 41, 
note 2, 88. So we think the liability of the defendant in this 
case is precisely the same as the liability of a bank for a general 
deposit made with it; that is, he is not liable in tort for the 
money, but is liable in assumpsit for a sum equal to the sum 
deposited. His liability is absolute, and it is immaterial that 
the money was lost without his fault. The instructions to the 
jury related solely to the law of bailment. The view we take 
of the case renders it unnecessary to determine whether the 
judge gave the law correctly or not; for on the undisputed facts 
the plaintiff was entitled to recover, and the defendant could 
not have been injured by any error in the charge. Van Trott 
v . Weise, 36 Wis. 439; Dufresne v . Weise, 46 Wis. 290. 

By the Court . — The judgment of the circuit court is affirmed . l 



CITY OF STURGIS «. MEADE COUNTY BANK. 

Supreme Court, South Dakota. 1917. 

38 S. D. 317. 

Action by the City of Sturgis, a municipal corporation, against 
the Meade County Bank, a banking corporation, and J. L. Wing- 
field, as Public Examiner of the State of South Dakota, [to] 
establish a preferential claim against defendant bank in favor 
of plaintiff. From a judgment for defendants, and from an order 
denying a new trial, plaintiff appeals. Judgment and order 
affirmed. 

Pollet, J. The defendant Meade County Bank failed, 
and was taken in charge by the public examiner, who proceeded 

1 Chiles v . Garrison, 32 Mo. 475, accord. 

But if there is a bailment or trust of money, the depositee is not liable for 
its loss, unless he is at fault. See Doorman v. Jenkins, 2 A. & E. 256; Giblin 
v. McMullin, L. R. 2 C. P. 317; Tracy v. Wood, 3 Mas. (U. S.) 132; Foster 
v. Essex Bank, 17 Mass. 479; Furber v. Barnes, 32 Minn. 105; First Nat. 
Bk. v. Ocean Nat. Bk., 60 N. Y. 278; Scott v. Nat. Bk., 72 Pa. 471; Duncan 
v. Magette, 25 Tex. 245. 
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to collect the assets and pay the debts. At the time of the failure 
of the bank, there was on deposit therein a considerable sum of 
money belonging to the plaintiff, the city of Sturgis. This 
money had been deposited therein by the city treasurer, and it 
had been the practice of the city treasurer, for several years 
prior to the time of the failure, to keep the funds of the city on 
deposit in said bank, subject to check, and pay the same out 
by check as needed. This was done with knowledge of the 
city authorities; and the bank, through its managing officers, 
knew that the money so deposited by the city treasurer belonged 
to the city. After the failure of the. bank, the city presented its 
claim for payment, and demanded that it be paid in full in 
preference to the claims of the other creditors. It is conceded 
that the assets of the bank were not sufficient to pay its debts 
in full, but the city claimed that its money constituted a trust 
fund. The public examiner allowed the amount of the claim, 
but refused to give it preference over the claims of other credit- 
ors. The city brought this action for the purpose of establish- 
ing a preference, but the trial court sustained the public 
examiner, and the city brings the case here on appeal. 

[1] When a bank becomes insolvent and is taken over by 
the public examiner, the assets of the bank become a fund for 
the payment of the claims of the various creditors, and, unless 
there is some reason, recognized by law, that entitles one creditor 
to a preference over the others, they should all be treated alike. 
If the assets are sufficient in amount, the creditors can all be 
paid in full; but, where there are not sufficient funds to pay the 
just claims of all the creditors in full, then such fund as there is 
should be proportioned among such creditors according to the 
amount of their respective claims. As between the creditors of 
an insolvent bank, equality is equity. Cavin v. Gleason, 105 
N. Y. 256, 11 N. E. 504. This rule applies to all bank depositors. 

[2] As a rule, when money is deposited in a bank, title to 
such money passes to the bank. The bank becomes the debtor 
of the depositor to the extent of the deposit, and, to that extent, 
the depositor becomes the creditor of the bank. Allibone v. 
Ames et dL, 9 S. D. 74, 68 N. W. 165, 33 L. R. A. 585. Such 
deposit then constitutes a part of the assets of the bank, and, 
in case of insolvency, belongs to the creditors of the bank in 
proportion to the amount of their respective claims. Excep- 
tions to this rule are: First, where money or other thing is 
deposited with the understanding that that particular money 
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or thing is to be returned to the depositor; second, where the 
money or thing deposited is to be used for a specifically desig- 
nated purpose; and, third, where the deposit itself was wrongful 
or unlawful. 

[3] The money involved in this case was deposited by the 
city treasurer subject to his check, and without any understand- 
ing that the identical money deposited should be returned to 
him, or that it should be used for any specific purpose. There- 
fore it falls within neither of the first two of the above classes. 
But it is contended by the appellant that the treasurer was 
without authority to deposit the city funds in the Meade County 
Bank, or in any other bank; that the law made him custodian 
of the city funds, and that it was unlawful for him to deposit 
such funds in any bank, and for that reason the title thereto did 
not pass to the bank; but that the bank took and held the same 
as trustee only, and is now in duty bound to return the same in 
full regardless of the claims of the other creditors. 

While the law makes the city treasurer the custodian of the 
city funds, it does not, either in terms or by implication, require 
him to maintain the actual or physical possession thereof, nor 
that he shall keep the same in a private safe or vault. It is 
customary and altogether proper, in the absence of a law to 
the contrary, that such funds should be deposited for safe- 
keeping in some reputable bank, and that they be paid out by 
check when needed, just as was done by the city treasurer 
in this case. Where the law prohibits the deposit of specific 
public funds in banks, it is held by the courts that it is unlawful 
for the bank to accept the same; that the title to such deposits 
does not pass to the bank; and, in case of the insolvency of the 
bank, such deposits shall be allowed as preferred claims and 
paid in full by the receiver. Green v. Custer Country, 8 Idaho, 
721, 71 Pac. 115; Yellowston County v . Bank, 46 Mont. 439, 
128 Pac. 596; State v. Bruce, 17 Idaho, 1, 102 Pac. 83, 
L. R. A. 1916 C, 1, 134 Am. St. Rep. 245. But in this state 
there is no law that prohibits a city treasurer from keeping the 
city funds in a bank; and, where such funds are deposited by 
the treasurer to be paid out on check, the transaction consti- 
tutes a general deposit. The relation of debtor and creditor 
arises in the same manner as in case of the deposit of individual 
funds. Allibome v. Ames, supra. And, in case of insolvency 
of the bank, the claim of the city, based on a deposit of public 
funds, is in no wise superior to, or entitled to a preference over, 
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a claim based on a deposit of individual funds. 5 Cyc. 514, 3 
R. C. L. 644, 7 C. J. 633; Cavin v. Gleason, supra; Fletcher 
v. Sharpe, 108 Ind. 276, 9 N. E. 142; McLain v. Wallace, 103 
Ind. 562, 5 N. E. 911; Hunt v . Hopely, 120 Iowa, 695, 95 
N. W. 205; Brown v. Bank, 139 Iowa, 83, 117 N. W. 289; Officer 
v . Officer, 120 Iowa, 389, 94 N. W. 947, 98 Am. St. Rep. 365, 
and, for an extended discussion of this subject, see note appended 
to Page Country v . Rose et al. 9 8 Ann. Cas. 116, where the au- 
thorities on the subject are collected and reviewed. We believe 
this is a proper case for the application of the above rule, and 
we hold accordingly that the deposits involved, made by the 
city treasurer of the plaintiff city, constitute a general deposit 
only, and that the city should be treated as a general creditor 
and be paid ratably from the assets of the bank that are applic- 
able to the payment of the claims of the general creditors. 

The judgment and order appealed from are affirmed. 1 



PITTSBURGH NATIONAL BANK OF COMMERCE 
. v. McMURRAY. 

Supreme Court, Pennsylvania. 1881. 

98 Pa. 538 

Before Sharswood, C. J., Mercur, Gordon, Paxson, 
Trunkey and Sterrett, JJ. Green, J., absent. 

Error to the Court of Common Pleas No. 1, of Allegheny 
county: Of October and November Term 1881, No. 9. 

Assumpsit, by George W. and William McMurray against 
the Pittsburgh National Bank of Commerce, to recover the sum 
of $1,300. 

1 See Hawkins v. Cleveland, etc., Ry. Co., 89 Fed. 266; Officer v. Officer, 
120 Iowa 389; Phillips v. Bank, 98 Kan. 383; Kendall v. Fidelity T. Co., 230. 
Mass. 238; Paul v. Draper, 158 Mo. 197; State v. Thomas, 53 Neb. 464; 
Prov. Inst. v. Dailey, 22 R. I. 239; United* States F. & G. Co. v. Home Bank, 
77 W. Va. 665; Henry v . Martin, 88 Wis. 367; 5 L. R. A. (n. s.) 886; 16 L. R. 
A. (n.8.) 918; L. R. A. 1917A 683. See Bischoff t;. Yorkville Bk., 218 N. Y. 
106, post. 

In general, as to the relation between a commercial bank and a general 
depositor, see Ames, 29n. The leading case is Foley v. Hill, 2 H. L. C. 28. 
See also Manhattan Co. v. Blake, 148 U. S. 412; Collins v. State, 33 Fla. 
429; Bayor v . American T. & S. Bk., 157 111. 62; State v. Bartley, 39 Neb. 
353; Bulk v. Brewing Co., 50 Oh. St. 151; Leaphart v. Commercial Bank, 
45 S. C. 563. 
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On the trial, before Collier, J., the following facts appeared: 
The plaintiffs, who lived in Noblestown, had been in the habit 
for several years of sending money to S. B. W. GQ1, an attorney* 
at-law in Pittsburgh, as their agent and attorney, for the pur- 
pose of investment, on the understanding that GUI was to pay 
interest on the money from the time he received it until he 
invested it. On September 17th, 1877, the plaintiffs sent the 
sum of $1,300 to Gill’s office, with a message that it was for in- 
vestment. Mr. Gill was absent from the city, and the money 
was left with his son and business assistant, who gave the fol- 
lowing receipt: — 

“ Received, Pittsburgh, September 17th, 1877, of George W. 
and W. McMurray, the sum of thirteen hundred dollars, to be 
invested by me for them. S B W Gill 

H. B. Gill.” 

The standing arrangement that Gill was to pay interest on 
such funds until invested was not countermanded or alluded 
to. H. B. Gill, on the same day, deposited this sum in the 
defendant bank, to the credit of his father’s general private 
account. Subsequently he drew from the bank, on blank 
checks left with him and signed by his father, sums exceeding 
$1,300. 

Two months afterwards, it being currently rumored that 
S. B. W. Gill was a defaulter and had absconded, the plaintiffs 
demanded the sum of $1,300 from the bank, on the ground that 
it was trust money belonging to them. At this time the balance 
to Gill’s credit was $1,954. The bank refused the demand. 
On the same day a writ of sequestration, issued from the Or- 
phans’ Court, was served upon the bank, and the said balance 
standing to Gill’s credit, was paid to the sheriff, who afterwards, 
under an order of the Orphans’ Court, paid the same to Gill’s 
assignee in bankruptcy. The plaintiffs afterwards brought this 
suit. 

The bank alleged that they had an agreement with Gill that 
he was to keep a large balance on deposit to secure a line of dis- 
counts; that they received the $1,300 as Gill’s money, without 
notice of any trust; and that, in fact, the transaction between 
the plaintiffs and Gill was a loan and not a trust. 

The defendant presented, inter alia , the following point: 
" (5) If the jury find that the money in question was sent to 
S. B. W. Gill for investment under the same arrangement as 
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he had before that time received other moneys from plaintiffs 
for investment, to wit, under an arrangement that he (Gill) 
was to pay interest to the plaintiffs until the money should be 
invested, then the verdict should be for the defendant. And 
if the fact was as stated by Wm. McMurray, one of the plaintiffs, 
that such arrangement was not countermanded when they sent 
the money claimed in this case to Gill, the presumption would 
be that the same arrangement was to continue in respect to said 
money as had been agreed upon before that time in respect to 
other moneys placed by plaintiffs in Gill’s hands for investment. ” 
Refused . Exception. 

Verdict and judgment for the plaintiffs. The defendant 
took this writ, assigning for error, inter alia , the refusal of the 
above point. 

Mr. Justice Paxson delivered the opinion of the court, Oc- 
tober 24th, 1881. 

The defendant’s fifth point ought to have been affirmed. If, 
as was alleged, the money was placed in Gill’s hands for invest- 
ment, with an understanding or agreement that until he could 
find a satisfactory mortgage he should pay interest thereon, the 
plaintiffs below cannot hold him as a trustee, nor follow his de- 
posit in the bank as trust money. As the court below negatived 
the point, we must assume the jury would have found the facts 
as stated therein. The plaintiffs cannot treat Gill in the dual 
character of trustee and debtor. Undoubtedly the receipt by 
him of the money for investment, without more, would have 
made him a trustee. The money would have been trust money, 
and if misapplied, could have been followed until it reached the 
hands of an innocent holder for value. But the agreement to 
pay interest necessarily implied the right to use the money. 
Interest is the price or consideration for the use of money. 
It follows that Gill became the mere banker or debtor of the 
plaintiffs, subject to the duty of investing the money in a mort- 
gage when a suitable opportunity should occur. In the mean- 
time he had the right to use it in any way his convenience or 
necessities required. When deposited in the bank, it was the 
money of GUI, not of the plaintiffs, if the facts be as stated in 
the point. 

The remaining assignments are without merit. 

Judgment reversed , and a venire facias de novo awarded . l 



1 Wetherell v. O'Brien, 140 111. 146, accord . 
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TUCKER V. LINN. 

Court op Chancery, New Jersey. 1904. 

57 Atl. 1017. 

Suit by Ethel L. Tucker against Clarence Linn, individually 
and as administrator of John Linn, deceased, and others. Bill 
dismissed. 

Stevenson, V. C. (orally). The complainant in her bill 
charges that between and during the years 1895 and 1898 the 
complainant “placed the sum of $1,840 in the hands of the 
defendant John Linn for investment in such securities as he 
might deem safe, and for the care, custody, management, and 
control for her of such securities after the investment of the 
said money; that the said John Linn, acting as attorney of and 
trustee for the complainant, thereupon took the entire charge 
of said moneys and investments until the death of the said 
John Linn, which occurred in the year 1898; that at the time 
of his death the said John Linn had in his possession, as attorney 
as aforesaid, and held in trust for the complainant, the said 
sum of $1,840, or the securities representing the same, together 
with the accrued interest or dividends thereon.” I think that 
quotation from the bill sufficiently indicates what the cause of 
action is which the complainant sets forth. She failed to pro- 
cure any of this trust estate from Mr. Linn in his lifetime. She 
says that she has failed to procure any of it since his death from 
his administrator, the defendant Clarence Linn. In my opinion, 
there is an entire failure of proof of that perfectly plain, simple, 
correctly stated, equitable cause of action. No doubt the 
counsel of complainant was disappointed at the rulings of the 
court with respect to the competency of the complainant to 
testify herself in this cause in regard to statements by the 
deceased, John Linn, or personal transactions with the de- 
ceased, John Linn. The proof which was presented and allowed 
to be competent indicated that at some time — probably in 
the year 1894 — John Linn received $1,000 from the com- 
plainant. It was also proved that from 1893 until April, 1898, 
the time of the death of John Linn, the complainant acted in 
the capacity of working housekeeper, and that her services as 
such were not gratuitous. Whether she was paid for those 
services or not did not appear. That she rendered the services 
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was perfectly plain, and that they were not rendered gratuitously 
was also plain. But here the proof stops, and the insistment is 
on the part of the complainant that $840 of those earnings were 
retained by Mr. Linn, and under an arrangement or understand- 
ing that he would pay interest — a better interest for the amount 
than the complainant could receive from the banks. Now, 
I am not going to deal with the question whether the fact of the 
payment of the $1,000 in 1894 or thereabouts was proved, or 
whether it was proved that any moneys due from Mr. Linn to 
the complainant as wages were retained by him, and remained 
unpaid by him at the time of his death. The answer sets up 
three defenses. The answer insists that the complainant has a 
complete remedy at law, and that she has no standing in a court 
of equity to prosecute her claim. The answer, in the next 
place, pleads the statute of limitations. I may not state the 
order of these defenses correctly. And then, last of all, denies 
the existence of the indebtedness. As I recall it, it denies that 
John Linn ever received the said sum of $1,840, or any sum, 
from the complainant, and denies that John Linn at the time of 
his death owed the complainant anything. It seems to me 
that, if the evidence is to be construed most favorably to the 
complainant, if it be conceded that John Linn received this 
$1,000, and also owed the complainant some amount of money 
for wages earned by her, and which he had not paid at the time 
of his death, the demand of the complainant is cognizable in a 
court of law, and not cognizable in equity. In my judgment, 
there is an entire failure, as I said before, to prove this particular 
equitable cause of action which is set forth in the bill of com- 
plaint. Undoubtedly, the cause of action set forth in the bill is 
one of which this court has full cognizance. That cause of 
action involves a perfectly simple and well-settled trust. The 
charge is that particular money was paid over by the com- 
plainant to the defendant’s intestate to be invested in securities, 
and these securities were to be held by the defendant’s intestate. 
No equitable title to the money passes in such a case. No 
equitable title to the securities in any way exists in the holder. 
If this bill had been proved to be true, then John Linn received 
money which he had no right to appropriate to his own use. 
He did not, by receiving the money, become a debtor to the 
complainant. He was charged with the duty of expending 
these moneys for securities or investing them in securities, and 
when he did so the equitable title to those securities would be 
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in the complainant, and he would be the mere trustee, not having 
any beneficial ownership. 

Now, it seems to me that, even if this bill could be amended 
so as to make its allegations correspond with the proofs, and the 
proofs are to be taken most favorably to the complainant, as I 
am undertaking to do, then we have a transaction, or series of 
transactions, which resulted in creating the relation of debtor 
and creditor between these people, pure and simple. The 
money, whether you take the $1,000 or take any portion of these 
wages that were earned — the money received or retained by 
John Linn — according to the bargain between these two 
persons, was to be appropriated by John Linn; was* to become 
his own property, his own estate. He could expend it, do with 
it as he pleased. He was not to hold that money in specie as 
a deposit for the benefit of the complainant, who trusted him 
with it, in which case one kind of a trust would exist; and he 
was not to pay it out for her use; and he was not to invest it 
in securities, and then hold the securities for her, the legal title to 
which would be in him and the equitable title to which would be 
in her. He was to appropriate that money, and pay her back, 
either on demand or at some future time, other money, equiva- 
lent to what he had borrowed, presumably, plus interest 
thereon. Now, whenever you have that kind of a transaction, 
you have a case of legal indebtedness, and you cannot have any 
trust. There is a great deal of vague thought, I think, in some 
of the books arising from overlooking the essential element of a 
trust. There can be no trust unless you have property held by 
one person for the benefit of somebody else. You may have 
confidential or fiduciary relations, as they are called, and you 
can have situations in which these equitable words are employed 
which relate to trusts. But in order to the existence of a trust 
you must have property which is held by one person, as I have 
said, for the benefit of somebody else. The essential element of 
the trust is the division of the title between the legal and the 
equitable title. You have no such situation where you have 
the relation of debtor and creditor. The man who borrows 
money appropriates the money, and the lender means that he 
shall. He does not take that money to hold it in trust for the 
lender. He takes it for himself. And upon the facts which the 
complainant may claim in this case a bill in equity, in my judg- 
ment, is no more appropriate than it would be for a depositor, 
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so called, of money in a bank, to file a bill in the court of chancery 
against the bank to recover his debt. 1 . . . 

I do not find in this case that the parties did use any terms 
which indicate anything more than an ordinary contract of 
borrowing and lending. The employer often says to his employ^ 
“Well, let me keep your wages.” “Keep” is the word com- 
monly used. “Keep” is the word that is proved here to have 
been used by Mr. Linn — “Let me keep your wages, and I will 
pay you interest; better interest than you can get in the bank.” 
That does not indicate any trust relation. It does not indicate 
that the employer is receiving the fund in trust to invest for the 
employ^. Nothing of the kind. It indicates that the employer 
is borrowing money. He is enabling his employ^ to lend him 
money at a higher rate than he can get at the bank. It is a 
very common thing. And so with all the other words that 
were employed. I followed the witnesses very closely, and I 
have since to some extent reviewed the testimony. I do not 
find that there is any language that indicates that Mr. Linn 
at any time assumed any other relation than that of debtor to 
the complainant. I think, therefore, that on that ground alone 
the bill should be dismissed — on the ground that the court 
has no jurisdiction. . . . 



HAMER v. SIDWAY. 

Court of Appeals, New York. 1891. 

124 N. Y. 538. 

Parker, J. The question which provoked the most dis- 
cussion by counsel on this appeal, and which lies at the founda- 
tion of plaintiff’s asserted right of recovery, is whether by virtue 
of a contract defendant’s testator William E. Story became 
indebted to his nephew William E. Story, 2d, on his twenty- 
first birthday in the sum of five thousand dollars. The trial 
court found as a fact that “on the 20th dhy of March, 1869, 
. . . William E. Story agreed to and with William E. Story, 
2d, that if he would refrain from drinking liquor, using tobacco, 
swearing, and playing cards or billiards for money until he 
should become 21 years of age then he, the said William E. 

1 The learned Vice-Chancellor here discussed Gutch v. Fosdick, 48 N. J. Eq. 
353, and Agens v. Agens, 50 N. J. Eq. 566. See also Upshur v. Briscoe, 138 
U. 8. 365; Kribe v. People, 82 111. 425; Kershaw v. Snowden, 36 Oh. St. 181. 
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Story, would at that time pay him, the said William E. Story 
2d, the sum of $5,000 for such refraining, to which the said 
William E. Story, 2d, agreed,” and that he “in all things fully 
performed his part of said agreement.” 

The defendant contends that the contract was without con- 
sideration to support it, and, therefore, invalid. 1 . . . 

In further consideration of the questions presented, then, it 
must be deemed established for the purposes of this appeal, 
that on the 31st day of January, 1875, defendant's testator was 
indebted to William E. Story, 2d, in the sum of $5,000, and if 
this action were founded on that contract it would be barred 
by the Statute of Limitations which has been pleaded, but on 
that date the nephew wrote to his uncle as follows: 

“ Dear Uncle — I am now 21 years old to-day, and I am now 
my own boss, and I believe, according to agreement, that there 
is due me $5,000. I have lived up to the contract to the letter 
in every sense of the word.” 

A few days later, and on February sixth, the uncle replied, 
and, so far as it is material to this controversy, the reply is as 
follows: 

“Dear Nephew — Your letter of the 31st ult. came to 
hand all right saying that you had lived up to the promise 
made to me several years ago. I have no doubt but you have, 
for which you shall have $5,000 as I promised you. I had the 
money in the bank the day you was 21 years old that I intended 
for you, and you shall have the money certain. Now, WilKe, 
I don't intend to interfere with this money in any way until I 
think you are capable of taking care of it, and the sooner 
that time comes the better it will please me. I would hate 
very much to have you start out in some adventure that you 
thought all right and lose this money in one year. . . . This 
money you have earned much easier than I did, besides acquiring 
good habits at the same time, and you are quite welcome to 
the money. Hope you will make good use of it. . . . 

W. E. Story. 

“P. S. — You can consider this money on interest.” 

The trial court found as a fact that “said letter was received 
by said William E. Story, 2d, who thereafter consented that 
said money should remain with the said William E. Story in 

1 A part of the opinion holding the contract to be valid is omitted. The 
statement of facts is also omitted. 
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accordance with the terms and conditions of said letter.” And 
further, “That afterwards, on the first day of March, 1877, 
with the knowledge and consent of his said uncle, he duly sold, 
transferred and assigned all his right, title and interest in and 
to said sum of $5,000, to his wife Libbie H. Story, who thereafter 
duly sold, transferred and assigned the same to the plaintiff in 
this action.” 

We must now consider tjie effect of the letter, and the nephew’s 
assent thereto. Were the relations of the parties thereafter 
that of debtor and creditor simply, or that of trustee and cestui 
que trust t If the former, then this action is not maintainable, 
because barred by lapse of time. If the latter, the result must 
be otherwise. No particular expressions are necessary to 
create a trust. Any language clearly showing the settler’s 
intention is sufficient if the property and disposition of it are 
definitely stated. (Lewin on Trusts, 55.) 

A person in the legal possession of money or property acknowl- 
edging a trust with the assent of the cestui que trust , becomes 
from that time a trustee if the acknowledgment be founded on a 
valuable consideration. His antecedent relation to the subject, 
whatever it may have been, no longer controls. (2 Story’s Eq. 
§972.) If before a declaration of trust a party be a mere debtor, 
a subsequent agreement recognizing the fund as already in his 
hands and stipulating for its investment on the creditor’s account 
will have the effect to create a trust. Day v. Roth, 18 N. Y. 448. 

It is essential that the letter interpreted in the light of sur- 
rounding circumstances must show an intention on the part 
of the uncle to become a trustee before he will be held to have 
become such; but in an effort to ascertain the construction 
which should be given to it, we are also to observe the rule that 
the language of the promisor is to be interpreted in the sense 
in which he had reason to suppose it was understood by the 
promisee. White v. Hoyt, 73 N. Y. 505, 511. At the time 
the uncle wrote the letter he was indebted to his nephew in the 
sum of $5,000, and payment had been requested. The uncle, 
recognizing the indebtedness, wrote the nephew that he would 
keep the money until he deemed him capable of taking care of 
it. He did not say “I will pay you at some other time,” or use 
language that would indicate that the relation of debtor and 
creditor would continue. On the contrary, his language indi- 
cated that he had set apart the money the nephew had “earned” 
for him so that when he should be capable of taking care of it 
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he should receive it with interest. He said: “I had the money 
in the bank the day you were 21 years old that I intended for 
you and you shall have the money certain.” That he had set 
apart the money is further evidenced by the next sentence: 
“Now, Willie, I don’t intend to interfere with this money in 
any way until I think you are capable of taking care of it.” 
Certainly, the uncle must have intended that his nephew should 
understand that the promise not “to interfere with this money” 
referred to the money in the bank which he declared was not 
only there when the nephew became 21 years old, but was 
intended for him. True, he did not use the word “trust,” or 
state that the money was deposited in the name of William E. 
Story, 2d, or in his own name in trust for him, but the language 
used must have been intended to assure the nephew that his 
money had been set apart for him, to be kept without inter- 
ference until he should be capable of taking care of it, for the 
uncle said in substance and in effect: “This money you have 
earned much easier than I did . . . you are quite welcome to. 
I had it in the bank the day you were 21 years old and don’t 
intend to interfere with it in any way until I think you are 
capable of taking care of it and the sooner that time comes the 
better it will please me.” In this declaration there is not lacking 
a single element necessary for the creation of a valid trust, and 
to that declaration the nephew assented. 

The learned judge who wrote the opinion of the General 
Term, seems to have taken the view that the trust was executed 
during the life-time of defendant’s testator by payment to the 
nephew, but as it does not appear from the order that the judg- 
ment was reversed, on the facts, we must assume the facts to be 
as found by the trial court, and those facts support its judgment. 

The order appealed from should be reversed and the judgment 
of the Special Term affirmed, with costs payable out of the 
estate. 

All concur. 

Order reversed and judgment of Special Term affirmed . l 

1 See Re Tidd, [1893] 3 Ch. 154; Wright v. Paine, 62 Ala. 340; Greenfield 
Sav. Bk. v . Abercrombie, 211 Mass. 252, 259. 

At common law a claim against an express trustee to recover the trust 
property, or in respect of a breach of trust, is not barred by any Statute of 
Limitations. This rule was expressly affirmed by the Judicature Act, 1873 
(36 & 37 Viet. c. 66) sec. 25 (2). But claims against express trustees may be 
barred by acquiescence or laches. Bright v. Legerton, 2 De G. F. & J. 606. 
There are many American cases holding that a claim against an express 
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Court op Appeals, New York. 1910. 

199 N. Y. 1. 

Gray, J. The defendant was indicted for the crime of grand 
larceny in the first degree. The charge in the indictment, in 
substance, was that, on the 22nd day of May, 1908, at the city 
of Buffalo, the defendant, as the servant, bailee, or agent, of 
one William E. Silverthorne, had in his possession and custody 
$72,012.50, the property of said Silverthorne, and that he, there- 
after, with the intent to deprive and defraud the said Silver- 
thome of the said moneys, did, feloniously, steal the same. 
Upon being brought to trial, the defendant was found guilty 
by the jury and the judgment of conviction has been affirmed 
at the Appellate Division. The indictment was found under 
subdivision 2 of section 528 of the Penal Code; which includes, 
under the offense of larceny, the offense, formerly, known as 
embezzlement. That form of larceny required that the People, 
to support a conviction, should establish, in this case, that the 
moneys were delivered to the defendant as the bailee, or agent, 
of their owner and that he 'had, intentionally, appropriated the 
same to his own use, or to that of any other person than the 
owner. 

The evidence upon the trial was such as to justify the verdict 
rendered by the jurors and by that verdict the following facts 
must b£ deemed to have been established. The defendant was 
a member of the firm of Meadows, Williams & Company, a firm 

trustee who has openly repudiated or disavowed the trust may be barred by 
laches or by the Statute. Wood, Limitations, 4 ed., chap. 20; 13 Ann. Cas. 
1165; Ann. Cas. 1917C 1018. And a claim against a constructive trustee 
or a trustee who is such only in a broad and general sense and against whom 
there is a concurrent legal remedy may be barred. See Hovenden v. Annesley, 
2 Sch. A Lei. 607; Soar v. Ashwell, [1893] 2 Q. B. 390; Kane v. Bloodgood, 
7 Johns. Ch. (N. Y.) 90. And by the Real Property Limitation Act, 1833 
(3 & 4 Will. IV. c. 27) sec. 25, a claim against a transferee of trust property 
is barred in 20 years, reduced by the Real Property Limitation Act, 1874 
(37 A 38 Viet. c. 57) sec. 8, to 12 years. 

The English law as to express trusts was changed by the Trustee Act, 
1888 (51 A 52 Viet. c. 59) sec. 8, which provides that in certain cases claims 
against express trustees shall be barred by the Statute of Limitations. See 
North Amer. etc. Co. v. Watkins, [1904] 1 Ch. 242, [1904] 2 Ch. 233; Re 
Fountaine, [1909] 2 Ch. 382; Maitland, Equity, 176-179. 
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engaged in a general brokerage business in the city of Buffalo, 
and, at the time of the transaction in question, was the active 
member in charge of the business. The complainant, Silver- 
thome, had been a customer of the office and, upon several 
occasions, had made investment purchases of securities. On 
May 20th, 1908, he came to the office and ordered the defendant 
to purchase 700 shares of the preferred stock of the United 
States Steel Corporation, at the price of 102}. He told the 
defendant that he was buying for investment and that he wished 
the stock to be placed in his, Silverthome's, name. He knew 
that the stock was to be purchased on the New York market. 
Defendants correspondents in that city were Post & Flagg and 
a private wire connected the two offices; but the relation between 
the two firms was no other than that of a correspondence for the 
doing of business for the one, or the other, as the case might 
be. The quotations, upon which Silverthome gave his order, 
were procured from Post & Flagg and they were, given the 
order by the defendant to buy the stock. The next day the 
defendant sent Silverthome a “ memorandum, ” to the effect 
that his firm had “bought 700 U. S. Steel pfd. at 102}” and 
showing the cost, with commissions, to be the sum of $72,012.50. 
Accompanying the memorandum was a letter from the firm,, 
which, after stating the purchase, further, stated as follows: 
“This account received by telegraph from New York. Names 
of parties from whom purchase was made will be given if desired 
as soon as advices are received by mail.” The next day, upon 
receiving this letter and memorandum of account, Silverthome 
mailed to the defendant his check for the $72,012.50; thfe receipt 
of which the defendant acknowledged by the return of the memo- 
randum receipted. This check was deposited to the general 
account of the firm in their bank. Upon occasions, during the 
next few days, when Silverthome called to know if his stock 
had arrived, he was told, in explanation of its non-arrival, that 
the delay was caused through the transfer office being closed. 
Silverthome, being then on the eve of his departure for Europe, 
requested the defendant, as the stock was to be in his name, 
to keep it for him until his return; which the defendant agreed 
to do. When Silverthome's check was received, the firm's 
bank account showed a credit of only $1,500 and the same day, 
and on days following, the defendant drew upon it, as so in- 
creased by the funds received from Silverthome, in payment 
of the demands of creditors; individual as well as firm. Pay- 
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ment was never made by defendant to Post & Flagg for the stock; 
no payment was ever, specifically, made upon account of its 
purchase and the shares of stock were never taken up from 
Post & Flagg. The course of dealings between that firm and 
the defendant’s appears to have been for the former concern, 
upon executing orders given by the latter, to carry all securities 
upon marginal account, and these 700 shares of stock were 
bought, and were being carried, for the defendant’s firm in that 
way. They knew no one in the transactions but defendant’s 
firm; which, alone, was their customer. Payments were made 
to Post & Flagg, subsequently to the execution of Silverthome’s 
order, to which, largely, the proceeds of Silverthome’s check 
contributed; but they were’ made upon the general marginal 
account, which the New York firm was carrying. Within three 
months of this transaction, the members of defendant’s firm 
were adjudged bankrupts, with liabilities very greatly in excess 
of their assets, and that was the situation which Silverthome 
found, upon returning from Europe in September. Neither 
defendant’s fins, nor the trustee in bankruptcy, had received 
the shares of stock, for the purchase of which Silverthome had 
furnished the former the moneys in question. 

It seems to me that this was as plain a case, as could be im- 
agined, of embezzlement within the statutory definition of 
that form of larceny. The defendant’s firm, in this transaction 
with Silverthome, acted as his agent and, as such, their duty 
was to use the money intrusted to them in payment for the 
stock purchased on his order. They had no discretionary power 
over the fund whatever. Silverthome had no general account 
with them. Brokers are but agents for those who employ their 
services and the terms of the agency define and govern the 
nature and scope of the agent’s powers. The terms of the 
agency undertaken by the defendant, neither directly, nor by 
implication, authorized the doing of any acts, beyond such as 
were necessary to effect the purchase of, and the payment for, 
the particular kind and number of shares of stock. For the 
effectuation of the purpose of the Agency, these moneys were 
delivered to the defendant’s firm. There was no other purpose, 
which Silverthome had to subserve in sending them this sum of 
money. 

Of course, the moneys came lawfully into defendant’s pos- 
session and therein lies the distinction between the embezzle- 
ment, of which the defendant was guilty, and the common-law 
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form of larceny; in which latter offense, the intent to misap- 
propriate must have existed at the inception of the transaction, 
in which the property was obtained. Where the offense con- 
sists in the appropriation by an agent, a bailee, a trustee, or 
an attorney, of the property of the owner, the felonious intent 
need only exist at the time of the appropriation; for, in such 
a case, the property stolen would have been properly in the 
possession of the defendant. People v . Moore, 37 Hun 84. 
The criminal act in this case was committed, and the criminal 
intent evidenced, when, departing from his duty to use the 
moneys in paying for the stock, the defendant diverted it to 
other purposes. Evidence of a criminal intent to defraud 
Silverthome of his property was hot wanting. The firm was 
heavily involved, the pressure of debt very great and the bank 
balance very low. The jurors were warranted in inferring 
that the defendant yielded to the temptation of relieving the 
pressure by diverting the funds received from Silverthorne to 
his own purposes; hoping, if not believing, that, during the 
latter's absence from the country, an opportunity might be 
afforded for restoration. A deliberate diversion of the moneys 
being shown, it required but slight evidence in the facts and 
circumstances to satisfy the jurors as to the existence of the 
felonious, or criminal, intent. His expectation, or intention, 
of restoring the moneys so diverted, of course, was of no avail. 
(Penal Code, section 549.) 

The argument that the relation of debtor and creditor existed 
is quite untenable. Not only did the defendant's firm have 
no funds to the credit of Silverthome in general account, at 
the time; but the verdict establishes the truth of his evidence 
that he intrusted the moneys in question to them for the specific 
purpose of paying for the stocks he had ordered to be bought 
and of causing their transfer into his name. 

The answer to the appellant’s argument, that the title to 
the stocks was in Silverthorne and that the relation of pledgor 
and pledgee existed between him and appellant's firm, is that 
the verdict has established the fact to be that, immediately 
upon being notified of his order having been executed, he re- 
mitted the amount representing the cost of the stocks. He 
had no general account with the firm. His check went to 
discharge his whole liability and if the moneys had been faith- 
fully forwarded to New York, as the defendant was bound to 
do, the title to the stocks would have been perfected in him. 
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The dissent below is based upon a mistaken view of the 
effect of the defendant’s acts, if not of the facts themselves. 
The criminal act charged was not in depositing the check to 
the credit of the firm account in the bank; it was in the mis- 
application, thereafter, of the funds, with which Silverthorne 
had provided defendant’s firm through the check, by appro- 
priating them to other uses than in payment for the stocks. 
In this form of larceny, it is assumed that the property stolen 
comes properly into the possession of the party appropriating 
it. When the check went to swell the bank account of de- 
fendant’s firm, the fact that the relation of debtor and creditor 
then arose between the bank and its depositor in no wise changes 
the fact that the firm was in possession of Silverthorne’s property 
as his agent for a particular purpose. They were not obliged 
to segregate it by a separate deposit; they were obliged, having 
it in their possession, to at once appropriate it to the purpose 
for which received. . . . 

Cullen, Ch. J., Vann, Werner, Willard Bartlett, 
Hiscock and Chase, JJ., concur. 

Judgment of conviction affirmed . 1 

1 The defendant being allowed, in the following cases, to use as his own 
the money received, and becoming thereby a debtor, was not an embezzler: 
Kribs v . People, 82 III. 425 (borrower) ; Mulford v. People, 139 111. 586 (bor- 
rower); Comm, v . Stearns, 2 Met. 343 (auctioneer or factor); Comm. v. 
Libbey, 11 Met. 64 (general collection agent); [State v. Karri, 51 Mont. 
157, L. R. A. 1916F 90]; Miller v. State, 16 Neb. 179 (selling agent, special 
agreement); Webb v. State, 8 Tex. App. 310 (selling agent, special agree- 
ment); State v. Covert, 14 Wash. 652 (agent for a laundry). 

In the following cases the defendant, not being allowed to use as his own 
the money received, was guilty of embezzlement: Wallis v. State, 54 Ark. 
611 (attorney); Haupt v. State, 108 Ga. 64; Comm. v. Tuckennan, 10 Gray, 
173 (treasurer of corporation) ; Comm. v. Smith, 129 Mass. 104 (special agent 
for collection); Comm. v. Moore, 166 Mass. 513 (treasurer of corporation); 
People v. Converse, 74 Mich. 478 (attorney); People v. Karste, 132 Mich. 
455 (stockbroker); People v. Bimbaum, 114 N. Y. App. Div. 480 (attorney); 
State v . Maines, 26 Wash. 160 (agent to sell). — Ames. 

By the weight of authority stock purchased by a broker for a customer 
is held by the broker as trustee or pledgee. Richardson v. Shaw, 209 U. S. 
365; Thomas v. Taggart, 209 U. S. 385; Gorman v. Littlefield, 229 U. S. 19; 
Duel v. Hollins, 241 U. S. 523; Cashman v. Root, 89 Cal. 373; Skiff v. Stod- 
dard, 63 Conn. 198; Brewster v. Van Liew, 119 111. 554; Markham v. Jaudon, 
41 N. Y. 235; Wynkoop v. Seal, 64 Pa. 361. But see contra , Furber v. Dane, 
204 Mass. 412. 

In many jurisdictions one who receives property as a fiduciary and appro- 
priates it to his own use, is liable to arrest in a civil action. A factor, auc- 
tioneer, agent to sell or buy or collect or the like, is such a fiduciary, in the 
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Ex parte BROAD. In re NECK. 

Court of Appeal. 1884. 

13 Q. B. D. 740. 

This was an appeal from an order made by Mr. Registrar 
Hazlitt on the 24th of April, 1884, directing the trustee in the 
liquidation of J. F. Neck to pay J. Thomsen, of Bergen, in 
Sweden, out of the assets of the debtor, the sum of 4501., being 
the amount of a draft drawn by Thomsen on Westenholz 
Brothers, of London, dated the 13th of July, 1883, payable at 
sight, and which was remitted by Thomsen to Neck for the 
purpose of taking up a bill of exchange drawn by Thomsen on 
Neck, dated the 19th of April, 1883, and accepted by Neck. 

Neck had carried on the business of a foreign banker and 
merchant in the city of London. Thomsen carried on business 
at Bergen, in Sweden, as a merchant, under the firm of Gottlieb 
Thomsen. For some years Neck had been in the habit of 
accepting for the accommodation of Thomsen bills drawn on 
him by Thomsen. The course of business was thus described 
in an affidavit made by Thomsen: “For some years past I have 
been accustomed from time to time to draw bills upon Neck at 
three months date, which he has accepted, and before the due 
dates of such bills it has been my invariable custom to remit 
funds to Neck to cover my drafts as they respectively matured.” 
Thomsen further said: “On the 19th of April, 1883, I drew a 
bill for 450Z. on Neck, payable to the order of Bergen's Private 
Bank, at three months date, which bill was accepted by Neck 
and was made payable at his bankers in the city of London. 
The said bill matured on the 21st of July, 1883 (the 22nd of that 
month falling on a Sunday). On the 13th of July, 1883, I 
remitted to Neck a draft for 450Z., upon Westenholz Brothers 

absence of an agreement with his principal allowing him to appropriate. See 
Ames, 27n. 

Under various bankruptcy statutes, including the present Bankruptcy 
Act of the United States, it is held that a defaulting factor, auctioneer or 
agent does not come within a clause denying a discharge in the case of a 
“defalcation while acting ... in any fiduciary capacity.” Crawford v. 
Burke, 195 U. S. 176; American etc. Co. v . Berry, 110 Me. 528, Ann. Cas. 
19 15 A 1295; Ames, 28n. 

A similarly narrow construction has been given to some other statutes 
relating to trustees. Tiedeman v. Imperial etc. Co., 109 Ga. 661. See also 
Southern etc. Co. v. Cleghom, 59 Ga. 782. 
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of London, at sight, which I am informed and believe was 
received by Neck on the 17th of July, 1883. I am also informed 
and believe that the draft upon Westenholz Brothers was accepted 
by that firm, and was paid by Neck to his account with his 
bankers on the day it was received, and that it was duly col- 
lected.” 

On the 20th of July, 1883, Neck stopped payment, and, when 
the bill for 450Z. which he had accepted was presented the next 
day to his bankers for payment, payment was refused. 

Neck made an affidavit in which he said: “Thomsen was 
well aware from time to time, when he remitted to me bills to 
meet my acceptances on his account and for his accommodation, 
that I was in the habit of discounting such bills remitted by him, 
although, as a matter of fact, I sometimes did not discount such 
bills forthwith, but retained the same until it # was convenient to 
me to discount them. In any event it was the arrangement 
between us that I should debit him with interest at the rate of 5 
per cent, per annum in respect of moneys paid by me for the 
purpose of paying my credit acceptances as aforesaid, and 
credit him with interest at the same rate, from the due dates of 
any remitted bills, in respect of any moneys which were the 
proceeds of bills remitted by him. It was my custom to render 
accounts to Thomsen annually, and such accounts were made 
up to the -31st of December in each year, and the balance of 
interest was either debited or credited, as the case might be, in 
the accounts so rendered.” 

Neck’s books shewed that the accounts between himself arid 
Thomsen were kept in the manner thus described. 

The letter, dated the 13th of July, 1883, in which Thomsen 
sent to Neck the bill for 450Z. on Westenholz Brothers, contained 
the following passage: “Inclosed I beg to remit 450Z. at sight 
on Westenholz Brothers, which please encash to my credit.” 
In a letter, dated the 18th of July, 1883, written by Neck to 
Thomsen, he said: “We are in receipt of your favour of the 
13th inst. handing a cheque for 450Z. for 17th inst. on Westenholz 
Brothers, which is noted to the credit of your account. In the 
book of “bills receivable” kept by Neck, the bill on Westenholz 
Brothers was entered as received on Thomsen’s account. On 
the 14th of November, 1883, Neck filed a liquidation petition, 
under which his creditors resolved on a liquidation by arrange- 
ment and appointed a trustee. 

The trustee appealed from the Registrar’s order. 
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Cotton, L. J. 1 I also am of opinion that the appeal must be 
allowed. We have to deal with the proceeds of a remittance 
made by the customer to the debtor which had been cashed 
before the debtor’s stoppage, not with a bill which remained in 
specie at the time when the stoppage took place. If the bill 
had remained in specie, the matter would have stood upon a very 
different footing, and, though it is not necessary to decide the 
point, probably the customer might then have been entitled to 
say, “That is my bill; I have paid your acceptance, therefore 
hand over the bill to me.” 1 But what really took place was 
this. A few days before the stoppage the debtor cashed the 
bill, and now the customer says, “I am entitled to follow 
the proceeds, as trust-money specifically appropriated to a 
purpose which has not been performed, and therefore the 
money ought to b$ handed over to me.” In my opinion he is 
not so entitled. We find that the course of dealing was this. 
Although the remittances were made by the customer for the 
purpose of meeting the debtor’s acceptances on his account, yet 
the debtor cashed or discounted the remittances which were 
made to him, and carried the proceeds to the general account of 
the customer, and credited the customer with interest on the 
sums which he had thus received in respect of the remittances. 

Now in In re Gothenburg Commercial Co., 29 W. R. 358, 
Sir G. Jessel, M.R., said, at p. 360, “The bills were sent, I 
think, originally for the purpose generally of providing funds 
to meet the acceptances, and for no other purpose, with this 
right of discounting and appropriating the money.” If a man 
pays interest for money he must be entitled to the use of it. 
When a man locks up money which is intrusted to him in a box, 
he does not pay interest on it. I think we must judge of the 
contract between the parties from the course of dealing and 
from the accounts which were rendered, and, looking at the 
whole course of dealing, in my opinion, although, so long as the 
remittance remained in specie, the customer might have said, 
“Hand it over to me,” yet, looking at the accounts rendered 
from time to time, the inference is, that the banker was to be 
at liberty to put himself in funds by cashing the remittances, 
and, when he had done so, to treat himself, not as a trustee of 
the proceeds for the customer, but only as a debtor to the cus- 

1 Concurring opinions of Lindley and Bagg allay, L. JJ., are omitted. 

1 H assail v. Smithers, 12 Ves. 119; Ex parte Gomez, 10 Ch. 639; Re 
Gothenburg, 29 W. R. 358; Ex parte Dever, 14 Q. B. D. 622, accord . — Aims. 
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tomer for the sum which he had thus received. In my opinion, 
interest being from time to time carried to the credit of the 
customer in the account, the banker was entitled to put the 
proceeds into* his own pocket, not keeping them separate from 
his general account. 

In my opinion, therefore, as regards the proceeds of this bill 
which was cashed before the stoppage, the customer must come 
in and prove as a creditor, and I cannot say that the debtor was 
a trustee of the money for him. I cannot see any distinction 
between the present case and In re Gothenburg Commercial Co. 

Appeal allowed. 1 



MOORE v. DARTON. 

Chancery. 1851. 

4 De G. & Sm. 517. 

This was an administration suit, which now came on to be 
heard upon exceptions to the report of the Master; and the 
question was, whether the delivery of two documents con- 
stituted a donatio mortis causA. The testatrix had advanced 
to William Moore, one of the plaintiffs, 600Z., and had taken 
from him upon that occasion the two documents in .question 
signed by him, and which were as follows: 

“ Received the 22nd of October, 1843, of Miss Darton Five 
Hundred Pounds, to bear interest at 4 per «ent. per annum, 
but not to be withdrawn at less than six months 1 notice. 

“£500. “William Moore.” 

“Received the 22nd of October, 1843, of Miss Darton, for 

the use of Ann Dye, One Hundred Pounds, to be paid to her 

at Miss Darton’s decease, but the interest at 4 per cent, to be 
paid to Miss Darton. 

“£100. “William Moore.” 

“ (I approve of the above) Betty Darton.” 

The transactions relied upon as constituting the donatio 
mortis causA took place on June the 28th, 1845, between Miss 

1 See Bent v. Puller, 5 T. R. 494; Bolton v. Puller, 1 B. & P. 539; Re 
Gothenburg Co., 29 W. R. 358; Ex parte Dever, 14 Q. B. D. 611, 622. — Ames. 
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Darton and Ann Dye, who was mentioned in the second memo- 
randum, and who was Miss Darton’s lady’s maid. 1 . . . 

Miss Darton died ten days afterwards. 

The Master found, that the 600Z. was an outstanding debt 
from the plaintiff William Moore, who now excepted to that 
finding. 

The Vice-Chancellor [Knight Bruce], The case as to 
the lOOi. is, I think, beyond the influence of the question, whether 
there was a donatio mortis causA; for, in my opinion, an effectual 
trust was declared, inter vivos, in favour of the servant maid. 
The document relating to this sum appears to have been written 
contemporaneously with the creation of the debt. It is thus: 
[His Honour read it]. Now, although this was not then signed 
by Miss Darton, yet it is probable, that, as she so intended the 
transaction, and as she received the document, she would be 
deemed to have assented to it, even without signing it. But, 
in fact, she afterwards signed it. Mr. Moore therefore became 
a trustee of the amount for Miss Darton during her life, and for 
Ann Dye after Miss Darton’s death. . . . 



M'FADDEN *. JENKYNS. 

Chancery. 1842. 

1 Phil. 153. 

In the month of February 1841, Thomas Warry lent the 
sum of 500Z. to % the Defendant Jenkyns. In the month of 
December following Thomas Warry died, and the Defendant 
George Warry having shortly afterwards, as his personal repre- 
sentative, brought an action against Jenkyns to recover the 
5001., this bill was filed, alleging that the money was originally 
intended to be repaid in a short time, but that soon after the 
loan had been made, Thomas Warry sent a verbal message to 
Jenkyns by one Bartholomew, a common friend of theirs, 
desiring him no longer to consider the money as due to him, 
Thomas Warry, but to hold it “upon trust for the Plaintiff, to 
be at her absolute disposal, for her own use and benefit.” That 

1 So much of the case as relates to the donatio mortis causa is omitted. 
It appeared that both documents were given by Miss Darton, when on her 
death-bed, to Ann Dye, to be delivered at her death to William Moore in 
forgiveness of the debt. The gift was held effective as to the document for 
500i. 
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Bartholomew delivered the message, and Jenkyns accepted the 
trust; and that the transaction was communicated to the 
Plaintiff both by Thomas Warry and by Jenkyns, and that 
Jenkyns, afterwards, during the lifetime of Warry, and with his 
knowledge, paid to the Plaintiff the sum of 10Z. in part execution 
of the trust; and that Thomas Warry had never afterwards 
demanded payment of the money or any part of it. 

The bill prayed, that it might be declared that, under those 
circumstances, Jenkyns became and was a trustee of the 500 Z. 
for the Plaintiff, and that he might be decreed to pay the 490Z. 
residue thereof, to the Plaintiff, and that the Defendant George 
Warry might be restrained from further proceeding in his action 
against Jenkyns. 

The case made by the bill was verified by the affidavits of the 
Plaintiff, Bartholomew, and Jenkyns, and upon those affidavits 
Vice-Chancellor Wigram granted an injunction to restrain the 
prosecution of the action until the hearing of the cause, the 
Plaintiff submitting to pay the 500Z. into Court. 

The Defendant George Warry now moved, by way of appeal, 
before the Lord Chancellor, that the Vice-Chancellor's order 
might be discharged. 

The Lord Chancellor [Lyndhurst]. This was an appeal 
from a judgment of Vice-Chancellor Wigram, 1 upon a motion 
for an injunction to stay proceedings at law. The facts stated 
in support of the motion were shortly these. The testator 
Thomas Warry had lent a sum of 500Z. to the Defendant 
Jenkyns, to be returned within a short period. Some time 
afterwards Warry sent a verbal direction to Jenkyns to hold 
the 500Z. in trust for Mrs. M'Fadden. This he assented to, 
and, upon her application, paid her a small sum, 10Z., in re- 
spect of this trust. The main question was, whether, assuming 
the facts to be as stated, this transaction was binding upon 
the estate of Thomas Warry. The executor had brought an 
action to recover the 500Z. so lent to Jenkyns. It is obvious 
that the rights of the parties could not, with reference to this 
claim, be finally settled in a court of law; and, if the trust were 
completed and binding, an injunction ought to be granted. 

Some points were disposed of by the Vice-Chancellor in this 
case, which are indeed free from doubt, and appear not to have 
been contested in this Court, via. that a declaration by parol is 
sufficient to create a trust of personal property; and that if the 
1 Reported 1 Hare 458. 
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testator Thomas Warry had, in his lifetime, declared himself 
a trustee of the debt for the Plaintiff, that, in equity, would 
perfect the gift to the Plaintiff, as against Thomas Warry and 
his estate. The distinctions upon this subject are undoubtedly 
refined, but it does not appear to me that there is any sub- 
stantial difference between such a case and the present. The 
testator, in directing Jenkyns to hold the money in trust for 
the Plaintiff, which was assented to and acted upon by Jenkyns, 
impressed, I think, a trust upon the money which was complete 
and irrevocable. It was equivalent to a declaration by the 
testator that the debt was a trust for the Plaintiff. 

The transaction bears no resemblance to an undertaking or 
agreement to assign. It was in terms a trust, and the aid of 
the Court was not necessary to complete it. Such being the 
strong inclination of my opinion, and corresponding, as it appears 
to do, with that of the learned Judge in the Court below, and 
with the decision of the Master of the Rolls in the case to which 
he refers, 1 I cannot do otherwise upon this motion, and in this 
stage of the cause, than refuse the application. 

I must not, however, be understood as pronouncing any con- 
clusive opinion upon the facts of the case. The witness Bar- 
tholomew, a professional gentleman, I believe, swears distinctly 
and in positive terms as to the direction given by the testator; 
but there are some improbabilities in the case, and it is difficult 
to say, as the Vice-Chancellor justly observes, what may be the 
result at the hearing of the cause. As the appeal appears to 
have been encouraged, if not suggested by the Vice-Chancellor, 
the motion must be refused without costs.* 



CLITHEROE v. SIMPSON. 

High Court of Justice, Ireland, Common Pleas 
Division. 1879. 

4 L. R. Ir. 59. 

Demurrer to statement of claim. The statement of claim 
alleged, that “1st. John Simpson, the father of the defendant, 
and of Alice Jane Clitheroe, the late wife of the plaintiff, by 

1 Wheatley v . Purr, 1 Keen 551. In this case a woman made a deposit 
in a bank in her name as trustee for others. It was held that she was trustee 
of a valid trust. 

* In the following cases the court was of the opinion that a direction given 
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deed, dated the 27th of May, 1874, and made between the said 
John Simpson and the defendant, in consideration, amongst 
other things, of the defendant thereby undertaking and agreeing 
to pay the said Alice Jane Ciitheroe £100 six months after the 
date of the said deed, with interest thereon at the end of said 
period, assigned to the defendant, his executors, Ac., premises 
at Kilmainham, in the city of Dublin, for the residue of a term 
of fifty years, mentioned in a certain lease dated the 9th of 
January, 1863, from the Governors and Guardians of Steevens* 
Hospital to the said John Simpson, subject to the covenants 
and conditions therein contained, and also premises in Kilmain- 
tam, of which the said John Simpson was tenant from year to 
year. 2nd. The said Alice Jane Ciitheroe afterwards died on 
the 25th June, 1876, and the plaintiff, on the 2nd day of April, 
1878, obtained forth of the Probate and Matrimonial Division 
of the High Court of Justice in Ireland letters of administration 
of the effects of the said Alice Jane Ciitheroe as of a person hav- 
ing died intestate. 3rd. The said sum of £100 by the said 
deed of the 27th May, 1874, agreed to be paid by the said de- 
fendant to the said Alice Jane Ciitheroe as aforesaid was not, 
nor was any part thereof, paid to the said Alice Jane Ciitheroe, 
or the plaintiff, and the same, with £21 for interest, making 
together £121,” is now due and owing. The plaintiff claimed 
payment of the said sum. Demurrer by the defendant, on the 
grounds that it did not appear that either Alice Jane Ciitheroe 
or the plaintiff was a party to the deed sued on, or capable of 
suing thereon; that no contract was alleged between the de- 
fendant, and either Alice Jane Ciitheroe or the plaintiff; and 
that the said Alice Jane Ciitheroe was a stranger to the con- 
sideration in the deed. 

Morris, C.J. We have no doubt that the demurrer to the 
statement of claim must be allowed. The statement of claim 
does not purport to be founded upon any equitable rights or 
liabilities between the parties. It is founded on contract upon 
y the deed. But the deed is not one between the defendant and 

by a creditor to his debtor to pay a third person, when assented to by the 
debtor, made the debtor a trustee for the third person: Paterson v. Murphy, 
11 Hare 88; Parker v. Stones, 38 L. J. Ch. 46; Eaton t>. Cook, 25 N. J. Eq. 55. 
But see Morgan v. Larividre, L. R. 7 H. L. 423. 

In Rycroft v. Christy, 3 Beav. 238; Meert v. Moessard, 1 Moo. & P. 8; 
and Lambe v. Orton, 1 Dr. & Sm. 125, a cestui que trust directed his trustee 
to pay the trust fund to a third person, and the trustee assented. It was 
held that a valid trust for the third person was created. 
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the plaintiff, or Alice Clitheroe. It is a deed between John 
Simpson and the defendant. It has been contended that there 
may be circumstances which would make the defendant a trustee 
for Alice Clitheroe: if so, they should have been stated. I do 
not suggest that there are circumstances. But that is not the 
case that is made. The case that the defendant meets by his 
demurrer is simply an action of contract on a deed to which he 
is a stranger, and grounded on the deed. The demurrer must 
be allowed. 

Lawson and Harrison, JJ., concurred. 1 



STEELE v. CLARK. 

Supreme Court, Illinois. 1875. 

77 DL 471. 

Mr. Justice Breese delivered the opinion of the Court. 

This proceeding was commenced before the county court 
of Clinton county, and taken by appeal to the circuit court, 
wherein a judgment was rendered for the plaintiffs for four 
hundred and forty-four dollars, and costs, from which judg- 
ment this appeal is prosecuted by the defendants. It is a case 
in which the administrator of one Thomas Moore, deceased, 
presented a claim for allowance against the estate of John 
Brewster, deceased, for one thousand dollars. The county 
court allowed the claim to the extent of seven hundred and 
seventy-seven dollars, and, on appeal to the circuit court, the 
same was reduced to the above sum of four hundred and forty- 
four dollars. 

A brief statement of the facts will show that this judgment 
ought not to stand. 

It appears that Thomas Moore, the father of Thomas Moore 
in behalf of whose estate this claim is prosecuted, died in 1852 

1 If A conveyB property to B in consideration of B’s promise to pay or 
support A or C, B does not hold the property in trust, but at most only a 
personal obligation is created. M’Coubray v. Thomson, I. R. 2 C. L. 226 
(personal obligation held invalid because consideration did not move from 
promisee); Maxwell v. Wood, 133 Iowa 721 (transferee of property not 
bound); Fellows v. Fellows, 69 N. H. 339 (held revocable); Faust v. Faust, 
144 N. C. 383. But see Ahrens v. Jones, 169 N. Y. 555. See 12 Harv. L. Rev. 
564. 

If A conveys property to B, who agrees to pay C out of the property or 
its proceeds, a trust arises. Kelly v. Larkin, [1910] 2 I. R. 550. 
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or 1853, leaving an estate in land, which descended to his son, 
Robert Moore, this Thomas Moore, and a granddaughter, 
Mary Stephens; that, in 1850, Thomas Moore, the younger, 
then about twenty years of age, left this State for California, 
and has not been heard from since 1866. In 1853, proceed- 
ings were instituted for a partition of the estate of Thomas 
Moore, senior, and one Alfred Tucker was appointed a com- 
missioner to make partition and pay over the proceeds to these 
several heirs, each share amounting to four hundred and forty- 
four dollars, which the commissioner received in money, and 
paid to John Brewster, deceased, the guardian of Mary Stephens, 
her share, to Robert Moore his share, and, without any authority 
whatever, as appears, paid to Robert his brother Thomas’ share. 
In 1859 or 1860, Robert Moore, being in debt to his brother 
Thomas in this sum of four hundred and forty-four dollars, and 
also to other parties, agreed to sell his farm to Brewster, to pay 
his debts, and among them this debt to his brother Thomas. 
For what price the farm was sold, does not appear. Brewster’s 
administrator proved one payment of more than two hundred 
dollars to one Fouke, a creditor of Robert, and offered to show 
for what the farm was sold by Robert Moore to him. This 
evidence the court refused to admit. The defense was, the 
Statute of Frauds and Perjuries and the Statute of Limitations. 

To sustain the recovery, it is urged by appellee that this 
was a trust fund, and the recovery not barred by the Statute 
of Limitations. It is claimed and argued by appellee that 
Brewster, in his lifetime, had become security for the payment 
of the money received by Robert Moore, belonging to his 
brother Thomas, which fact, they insist, gives it the character 
of trust money, and not barred by the Statute of Limitations. 
A careful examination of the record betrays the existence of 
no such fact. Neither Dougherty, Dill, the Clarks, nor Mrs. 
Pratt, called for appellee, state anything of the kind. The 
simple fact is, that Brewster, on the purchase of Robert Moore’s 
farm, undertook to pay this debt Robert then owed his brother 
Thomas. As Dougherty states it, Brewster told his brother he 
had bought Robert Moore’s farm, and had become paymaster 
to Thomas for Robert Moore. This was in 1860. At this 
time, the relation of these parties was that of debtor and creditor. 

It has been settled, by repeated decisions of this court, that, 
in case of simple contracts, the person for whose benefit a 
promise is made may maintain an action in his own name upon 
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it, although the consideration does not move from him . Eddy 
v. Roberts, 17 111. 505; Brown v. Strait, 19 ib. 89; Bristow ei a l, 
v. Lane ei al. t 21 ib. 194, where the English and American au- 
thorities are considered. 

In 1860, when this promise was made by Brewster to Robert 
Moore, admitting it was made, Thomas Moore had a clear 
right of action against Brewster to recover the amount, had he 
. chosen to accept Brewster as his creditor [debtor ?], and, if dead, 
his administrator had a right of action for five years thereafter. 
These proceedings were instituted more than thirteen years 
thereafter, and some years after the death of Brewster. 

Under this state of fact, we are at a loss to perceive why 
the claim was not barred by the Statute of Limitations. We 
fail to see in the transaction any indication of a trust, to any 
greater extent than any ordinary assumpsit by one person, for 
a valuable consideration, to pay a debt he owes, to a third 
party, instead of paying to the party with whom he contracted. 

A court of equity has jurisdiction in all cases of strict trust, 
but where a mere confidence is reposed, or a credit given, it 
will not exercise such jurisdiction. As this court said, in Doyle 
et al. v . Murphy et al ., 22 111. 502, the various affairs of life, in 
almost every act between individuals in trade and commerce; 
involve the reposing of confidence or trust in each other, and 
yet it has never been supposed that because such confidence or 
trust in the integrity of another has been extended and abused, 
therefore a court of equity would, in all such cases, assume 
jurisdiction. 

It is true, as there said, when property is conveyed or given 
by one person to another, to hold for the use of a third person, 
such a trust would thereby be created as would give equity 
jurisdiction to compel the application to the purposes of the 
trust. But such is not this case. Here was the sale of a farm 
by the owner, to pay his debts, among which was this debt due 
his brother Thomas, and which Brewster assumed to pay. 
It is an ordinary case of debtor and creditor, and the Statute of 
Limitations was a bar to a recovery. 

This money, when in the hands of Tucker, the commissioner, 
was a trust fund, from which he had no right, of his own mere 
motion, to part, and place in the hands of Robert Moore, who 
is not shown to have had any authority to receive it. There 
can be no doubt the estate of Thomas Moore has a right of 
action against Tucker, to recover this money, with interest. 
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There are some objections made on excluding the testimony 
of Steele, one of the administrators of Brewster, called by the 
defense. We see no grounds for excluding his testimony, he 
being called to state what he knew of the case before he became 
administrator, and afterwards. At first blush he seems to have 
been competent, not being within any of the exceptions of 
section 2, chapter 51, R. S. 1874, title, “Evidence and Deposi- 
tions.” 

It was also error to exclude the testimony of French, as offered 
by appellant, and also that of Parks, as to the price to be paid 
for the farm, and how it was paid. 

For the errors above discussed, the judgment is reversed and 

the cause remanded. T , . , . 

Judgment reversed . 1 



1 The distinction between a trust and a purely personal obligation in the 
nature of a debt is illustrated by certain cases of assignment of partnership 
assets to a partner. If the assignment is upon trust to pay the firm creditors 
out of the assets, they will be preferred to the separate creditors of the assignee 
partner. Payne v. Hornby, 25 Beav. 280; Topliff v. Vail, 1 Har. Ch. (Mich.) 
340; Renfrow v. Pearce, 68 HI. 125; Parker v. Merritt, 105 111. 293; Robin- 
son v. Roos, 138 111. 550; Talbot v. Pierce, 14 B. Mon. 195; Harmon v . Clark, 
13 Gray 114; Wildes v. Chapman 4 Edw. Ch. 669; Deveau v. Fowler, 
2 Paige 400 (see Robb v. Stevens, 1 Clarke Ch. 191); High v. Lack, Phill. 
Eq. (N. C.) 175; Buck Co. v. Johnson, 7 Lea 282; Rogers v. Nichols, 20 Tex. 
719; Shackelford v. Shackelford, 32 Grat. 481; [Thayer v. Humphrey, 91 Wis. 
276.] 

If, on the other hand, the assignment to the partner is absolute, the assignors 
being content to take the assignee’s personal agreement to pay the firm lia- 
bilities, and if the assignment is not fraudulent, the firm creditors will have 
no greater rights against the firm assets so transferred than against any 
other assets of the assignee partner. And if that partner becomes insolvent, 
the firm creditors will either get nothing until the separate creditors are 
paid in full (Ex parte Freeman, Buck 471; Ex parte Appleby, 2 Dea. 482; 
Thomas v . Shillibeer, 1 M. & W. 124; Re Isaacs, 3 Sawy. 35; Locke v. Hall, 
9 Me. 133; Robb v . Mudge, 14 Gray 534; Wild v. Dean, 3 All. 579; Scull v . 
Alter, 16 N. J. 147) ; or, in jurisdictions where a stranger to the promise may 
sue the promisor, they may share ratably with the separate creditors. Re 
Downing, 3 N. B. R. 748; Re Long, 9 N. B. R. 227; Re Rice, 9 N. B. R. 373; 
Re Collier, 12 N. B. R. 266; Re Lloyd, 22 Fed. Rep. 88; Hoyt v. Murphy, 
18 Ala. 316; Devol v. McIntosh, 23 Ind. 529; Dunlap v . McNeil, 35 Ind. 
316; Goudy v. Werbe, 117 Ind. 154 ( semble ). — Ames. 

If B is indebted to A, and B conveys property to C, who agrees to pay 
B’s debt to A out of that property, a trust is created, and C’s promise is not 
required by the Statute of Frauds to be in writing as a “special promise to 
answer for the debt, default or miscarriage of another.” Dock v. Boyd & Co., 
93 Pa. 92. See Ames, Cas. Suretyship, 42n. 
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TOMLINSON V. GILL. 

Chancery. 1756. 

Amb. 330. 

The defendant Gill promised, that if the widow of the in- 
testate John Gill would permit him to be joined with her in 
the letters of administration of his assets, he would make good 
any deficiency of assets to discharge the intestate’s debts. 

Bill by creditors of the intestate against Gill, for a satisfaction 
of their debts, and performance of the promise. It was insisted 
on the part of the defendant, to be within the statute of frauds 
and perjuries; and that the promise not being in writing, was 
void by that statute. 1 

Lord Hardwicke, Chancellor. . . . The plaintiff is proper for 
relief here for two reasons. 1st, He could not maintain an 
action at law, for the promise was made to the widow; but he 
is proper here, for the promise was for the benefit of the creditors, 
and the widow is a trustee for them. 2dly, The bill is brought 
for an account, and that draws to it relief, like the common case 
of a bill to be paid a debt out of assets. It was at first doubted 
whether the Court should go further than to take the account; 
but it was afterwards settled, that the Court ought not to make 
two suits out of one, but give complete satisfaction on such a 
bill, by decreeing the debt to be paid. 2 

1 A part of the opinion is omitted in which it was held that the promise 
was not within the Statute of Frauds. See Ames, Cas Suretyship, 31. 

1 In the following cases it was held that the obligee was trustee of the 
obligation for the intended beneficiary: Vandenberg v. Palmer, 4 K. & J. 
204; Lamb v. Vice, 6 M. <fe W. 467; Robertson v. Wait, 8 Ex. 209; Lloyd's v . 
Harper, 16 Ch. D. 290; Re Flavell, 25 Ch. D. 89; Gandy v. Gandy, 30 Ch. 
D. 57; Leopold Walford Ltd. v. Lea Affreteurs etc. Soci6t6, [1918] 2 K. B. 
498; Horseshoe Pier etc. Co. v. Sibley, 157 Cal. 442. See also the numerous 
cases where, as in Wheatley v. Purr, 1 Keen 551, and in Matter of Totten, 
179 N. Y. 112, post Chap. III., sec. IV., one makes a deposit in a bank in trust 
for another. See also post, sec. VIII. 

In the following cases, on the other hand, it was held that there was merely 
a contract to pay a third party: Re Empress Engineering Co., 16 Ch. D. 125; 
Colyear v. Countess of Mulgrave, 2 Keen 81 ; Re D'Angibau, 15 Ch. D. 228, 
241; M’Coubray v. Thomson, I. R. 2 C. L. 226. 

See Wald’s Pollock bn Contracts, Williston's ed., 237-255. 

In Leopold Walford Ltd. v. Lea Affreteurs etc. Soci6t4, [1918] 2 K. B. 498, 
Pickford, L. J., said (p. 501): “If A. agrees with B. that he will pay a certain 
sum of money to B. for the benefit of C., B., as trustee for C., can sue A." 
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In re CAPLEN’S ESTATE. 

BULBECK v. SILVESTER. 

High Court of Justice, Chancery Division. 1876. 

45 L. J. Ch. 280. 

The testatrix, Ann Caplen, in June, 1865, lent the sum of 
300Z. to her niece’s husband, Morris Stening, on the security of 
his promissory note for 300Z. and interest, payable on demand. 
She received the interest during the rest of her life, and made no 
demand for payment of the note. Ann Caplen died on the 30th 
of May, 1875, and after her death the note was found uncancelled 
among her papers by her executors, George Silvester and John 
Walls, who demanded payment. It was then alleged, on the 
part of Gainor Bulbeck, Ann Caplen’s sister, that about Septem- 
ber, 1872, Ann Caplen told Morris Stening she wanted him to 
hold the 300 1. for the benefit of Gainor Bulbeck and her daughters, 
Mrs. Stening, Mrs. Edwards, and Mrs. Harvey; and directed 
him after her own death to pay the interest to Gainor Bulbeck 
during her life, and to divide the principal sum among her said 
daughters after her decease. 

The case was verified by the affidavit of Morris Stening, and 
Gainor Bulbeck and her daughters deposed that Ann Caplen 
had in similar terms communicated to them her intention with 
regard to the 300Z. 

The question whether this direction created a trust of the 300Z. 
was, by arrangement, raised on a summons in a suit for the 
administration of Ann Caplen’s estate, which summons was 
now adjourned into court. 

Mr . CoU , for Gainor Bulbeck. A parol declaration is enough 
to create a trust of personal property. The direction to hold 
the 300Z. for Mrs. Bulbeck and her children was equivalent to a 

In Re Empress Engineering Co., 16 Ch. D. 125, Jessel, M. R., said (pp. 
127, 129): “A. being liable to B., Ci agrees with A. to pay B. That does 
not make B. a cestui que trust. ... I am far from saying that there may not 
be agreements which may make C. a cestui que trust. ... It is quite pos- 
sible that one of the parties to the agreement may be the nominee or trustee 
of the third person. ... A married woman may nominate somebody to 
contract on her behalf, but then the person makes the contract really as 
trustee for somebody else, and it is because he contracts in that character 
that the cestui que trust can take the benefit of the contract. 11 
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declaration by the testatrix that the debt was to be held on trust 
for them. MTadden v . Jenkyns, 1 Ph. 153. 

[The Master of the Rolls. The difficulty you have to 
contend with is, that the note was payable on demand. As 
payment was not demanded, there was no debt.] 

The direction was equivalent to a demand. Instead of say- 
ing, “Pay me," the testatrix said, “Pay my sister and her 
daughters after my death"; and the debtor assented. Even 
admitting that, strictly speaking, you cannot create a trust 
unless you confer a legal title on the trustee (Richards v. Del- 
bridge, L. R. 18 Eq. 11) here a legal title was, in fact, conferred. 
The obligation on a promissory note payable on demand may 
be discharged by parol. Foster v. Dawber, 6 Ex. 839. What 
took place was equivalent to a release of the debt, in considera- 
tion of the debtor agreeing to apply the money as directed. 
The testatrix did not intend to release the debtor, except upon 
terms of payment to these persons. The money was at home 
in the debtor’s hands, and there was no need or indeed power to 
give him a right to sue. The testatrix, therefore, did all in her 
power, save the formality of giving up the security, to create a 
trust, and I submit that a trust was well created. 

Mr. B. B. Swan , for the executors, was not called on. 

The Master of the Rolls [Sir George Jessel]. The 
evidence does not satisfy me that Mrs. Caplen intended to 
create an irrevocable trust. Whether she did or not, it is clear 
that at law she remained owner of the note, and did not therefore 
create a complete trust. The question that I have to decide is, 
whether the direction to Mr. Stening was enough to make him 
a trustee. Mr. Colt argued that it was, for he said the direction 
impressed a trust on the money, and a declaration of trust by 
the legal owner was not wanted. I think, however, that a mere 
agreement on the part of the debtor to apply the money accord- 
ing to the direction of the creditor will not do. There is no 
magic in words, and, as I explained in Richards v. Delbridge, a 
man may make himself a trustee without declaring that he is a 
trustee in so many words; but he must do something or other 
that is equivalent to declaring that he is a trustee. In M’Fadden 
v . Jenkyns, Lord Cottenham [Lyndhurst?] certainly said: “The 
testator, in directing Jenkyns to hold the money in trust for the 
plaintiff, which was assented to and acted upon by Jenkyns, 
impressed, I think, a trust upon the money which was complete 
and irrevocable." But I do not think that applicable to the 
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present case, where there is nothing to shew that the owner of 
the note intended to part with her legal title to the money. 

I think, therefore, that the executors are entitled to require 
payment of the note. 1 



SPICKERNELL v. HOTHAM. 

Chancery. 1854. 

Kay 669, 673. 

Thomas Price, Harry Stephen Thompson, James Croft, and 
Stephen Croft, as trustees, claimed to be specialty creditors of the 
testator [George V. Drury] in the cause, under and by virtue of an 
indenture, dated the 26th of September, 1828, and made between 
the testator of the first part, the Rev. Thomas Hatton Croft of the 
second part, Eliza Thompson, spinster, of the third part, and the 
said trustees of the fourth part, whereby, after reciting that a mar- 
riage was intended between the said Thomas Hatton Croft and 
Eliza Thompson; and that the said testator, being desirous of 
making some provision, after the decease of the survivor of him- 
self and Charlotte his wife* for the said Eliza Thompson and the 
issue of the said marriage, had agreed to transfer 962Z. New 4Z. 
per cent. Annuities belonging to him unto the said trustees, upon 
the trusts and for the purposes thereinafter expressed or referred 
to, the said testator, for himself, his heirs, executors, administra- 
tors, and assigns, covenanted with the said trustees, that he the 
said testator, his executors or administrators, would, immedi- 
ately after the solemnisation of the said intended marriage, 
transfer into their names in the books of the Governor and 
Company of the Bank of England the said 962Z. New 4Z. per 
cent. Bank Annuities, and it was thereby declared, that the 
said trustees should permit the said testator to receive the 
dividends of the said 962Z. New 4Z. per cent. Annuities for his 
own use during his life, and after his decease should permit the 
said Charlotte Drury his wife to receive the said dividends during 
her life, and after the decease of the survivor of them should 

1 [Morrell v. Wooten, 16 Beav. 197;] Evans's Estate, 6 Pa. Co. 437, accord . 
See also Kelly v. Roberts, 40 N. Y. 432; Fairchild v. Feltman, 32 Hun 398. 
Gaskell v. Gaskell, 2 Y. & J. 502, and Chandler v. Chandler, 62 Ga. 612, are 
hardly to be supported, as the facts seem to show a complete novation. The 
former case is criticised adversely in Vandenberg v . Palmer. 4 K. <fe J. 204, 
, 214-215. — Ames. 
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hold the said 962t. New 4Z. per cent. Annuities, and the dividends 
thereof, upon the trusts therein declared for the benefit of the 
said Eliza Thompson and the issue of the said then intended 
marriage. 

The marriage between the said Thomas Hatton Croft and 
Eliza Thompson was duly solemnised , but the said testator did 
not during his lifetime transfer the said 962Z. New 4Z. per cent. 
Annuities to the trustees, pursuant to his said covenant. 

Mr. J. H. Palmer for the trustees. This debt is a specialty 
debt, and is not barred by the statute, because time did not run 
against the claim during the lifetime of the testator to whom 
the interest was payable for life, upon the doctrine laid down in 
Burrell v. The Earl of Egremont, 7 Beav. 205, where it was held, 
that, if the owner of a charge upon an estate be also tenant for life 
of the estate, as he is bound to apply the rents in payment of 
the interest of the charge, he will be assumed to have done so, 
and thus time will not run against the charge during his life. 
And it was decided in Megginson t>. Harper, 2 Cr. & M. 322, that 
part payment to a cestui que trust would prevent the operation 
of the statute. But further, this is not a mere debt, but a trust; 
for the testator covenanted to transfer a certain sum of stock 
then belonging to him; and therefore he was a trustee of this 
stock until he should transfer it according to his covenant. 

Vice-Chancellor Sir W. Page Wood. This is like many 
other cases which occur upon the Statute of Limitations, a case 
of considerable hardship; but the legislature having enacted, 
that the lapse of a certain period shall bar the right to recover 
a debt, I can see nothing in this case to take it out of the opera- 
tion of the statute. The debt in question is a legal debt, which 
accrued in 1828 in respect of a breach of covenant by the omission 
to transfer a sum of stock into the names of trustees which ought 
then to have been done. 

I think that the principle of Burrell v . The Earl of Egremont 
can have no application to this case. It was there decided, 
that, when there is a charge on real estate, and it is the duty of 
the person entitled to the charge to keep down the interest, it is 
assumed that he, being in possession of the estate, has done his 
duty, and that the interest has been paid to himself. But here 
the sum of stock which ought to have been brought into existence 
as a trust fund never had any such existence, and I cannot assume 
that a person has been paying himself the interest of a non- 
existing fund. 
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The cestuis que trud could not get at the fund in any other 
way than by an action to be brought by the trustees; therefore, 
it is not in any sense a trust on the part of the testator and the 
action upon the covenant is now barred by the statute. 1 . . . 



GILES PERKINS. 

King's Bench. 1807. 

9 East 12. 

Dickenson & Co. were bankers at Birmingham, with whom 
the plaintiffs had opened a banking account in 1804, which was 
continued down to the 18th of November, 1805, when Dickenson 
& Co. stopped payment and became bankrupts. On the 12th 
of November, 1805, the plaintiffs paid into the bank three bills 
to the amount of above 1100Z., which were indorsed by them, 
but were not due till December and January following; and at 
the time of the bankruptcy there was a considerable balance due 
to the plaintiffs upon their cash and bills (due) account, inde- 
pendent of the three bills in question. It was stated to be the 
practice of this and other banking-houses in the country, that 
when bills which were approved were brought to them by a 
customer, though the bills were not then due, if they had not a 
long time to run, they would enter them in a gross sum with 
cash, or paper which was immediately payable, to the credit of 
the customer; giving him either cash or liberty to draw upon 
them to that amount. And the bankers so far considered these 
running bills (which were always indorsed by the customer) 
as their own, that they would, as convenience required, pay them 
away to other customers in the usual course of business, or 
transmit them to their own correspondents in London: and 
interest was charged on both sides the account on such paper 
transactions; and if the interest account turned out to be against 
the customer, the bankers also charged a certain commission. 
Differing in this respect from the practice of bankers in London, 
who, upon the receipt of undue bills from a customer, do not 
carry the amount directly to his credit, but enter them short, 
as it is called; that is, note down the receipt of the bills in his 
account, with the amount, and the times when due, in a previous 
column of the same page; which sums when received are carried 

1 Re Plumptre’s Marriage Settlement, [1910] 1 Ch. 609, accord. 




60 



TRUST AND DEBT 



[CHAP. I. 

forward into the usual cash column. In the present case the 
assignees of the bankrupts, considering that the three bills in 
question had been entered in the bank books in common with 
cash, and that by the usual mode of dealing the plaintiffs might 
have drawn for the amount before the bills were due, refused 
to deliver them up to the plaintiffs on demand; and as they 
became due the assignees received the money from the acceptors, 
to the credit of the bankrupts’ estate: for which the plaintiffs 
brought their action for money had and received. And the 
question was, whether they were entitled to receive back these 
bills in specie from the bankrupts at the time of their bank- 
ruptcy, the same not being then due, though indorsed by them, 
and the balance of the cash account being in favor of the plain- 
tiffs; or whether they were only entitled to come in as creditors 
under the commission for the whole amount of their banking 
account. Lord Ellenborough, C. J., was of opinion, at the 
trial before him at Guildhall, that the plaintiffs were entitled to 
recover; and they accordingly obtained a verdict for the amount 
of the bills. 

Garrow and Richardson now moved for a new trial; relying 
on the course of dealing of country bankers who always entered 
approved bills at the usual short dates, as cash, and gave the 
customers the benefit of drawing upon them for the amount 
accordingly. And he referred to Bent v. Puller, 5 T. R. 594, 
where there having been a general bill account between two 
parties, one of whom became bankrupt, it was considered that 
the solvent party, in whose favour the balance was, could not 
maintain trover for the bills deposited by him with the other; 
they having been paid in on a general account, and not specifi- 
cally appropriated to answer particular drafts which had not 
been paid by the bankrupt. 

Lord Ellenborough, C. J. Every man who pays bills not 
then due into the hands of his banker places them there, as in 
the hands of his agent, to obtain payment of them when due. 
If the banker discount the bill or advance money upon the credit 
of it, that alters the case; he then acquires the entire property 
in it, or has a lien on it pro tanto for his advance. The only 
difference between the practice stated of London and country 
bankers in this respect is, that the former, if overdrawn, has a 
lien on the bill deposited with him, though not indorsed; whereas 
the country banker, who always takes the bill indorsed, has 
not only a lien upon it, if his account be overdrawn, but has 
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also his legal remedy upon the bill by the indorsement; but 
neither of them can have any lien on such bills until their account 
be overdrawn: and here the balance of the cash account at the 
time of the bankruptcy was in favor of the plaintiffs. 

Per Curiam. Rule refused. 

LIPPITT v. THAMES LOAN A TRUST COMPANY. 

Supreme Court of Errors, Connecticut. 1914. 

88 Conn. 185. 

Application by a receiver of the defendant company for 
advice in the discharge of his official duties. . . . 

Wheeler, J. 1 . . . On April 7th, 1913, the National Reserve 
Bank of New York sent the Thames Company, “for collection 
and remittance,” items of $523.29 and $647.84. The second of 
these items was collected and credited to the bank on April 15th, 
1913, and the first on April 25th, 1913. The Thames Company 
was restrained by order of court from paying out moneys on 
April 16th, 1913, and the receiver appointed on June 27th, 
and qualified on July 1st, 1913. Upon the letter accompanying 
these items, and beneath the signature, appeared the following: 
“For collection only. Please do not credit until paid.” On 
April 14th, 1913, the Reserve Bank sent the Thames Company, 
“for collection and remittance,” an item of $27.15, which was 
collected and credited the bank on the next day. All three 
items were collected and credited the bank on collection account, 
but no moneys were set apart for their payment. The bank at 
the time of the collections was indebted to the Thames Company 
in the sum of $294.30, on general account. 

There was an agreement between the bank and the Thames 
Company that the bank should pay the company a fee for 
collecting items. The bank was the agent to collect these items 
for the owners; it has since paid their face value, which amounts 
have never been repaid it. The bank claims that these items so 
collected constitute a trust fund for it, and as to them it is a 
preferred creditor and entitled to immediate payment. An 
adjudication of these questions is asked, and also as to whether 
the Thames Company can set off the $294.30 due it on general 
account against the sum due the bank, if this be found to be a 
trust fund. 



1 A part of the case is omitted. 
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The indorsement of these items “for collection and remit- 
tance ” was a restrictive indorsement. Freeman's National Bank 
v. National Tube Works Co., 151 Mass. 413, 418, 24 N. E. 779. 
It created, between the sending and receiving bank, the relation 
of principal and agent. So long as the items remained uncol- 
lected, the principal could control their disposition. The agent 
had received the items for a specific purpose, and stood toward 
its principal as a trustee charged with an active duty toward 
the purpose of the agency, which was the subject of the trust. 
Dale v . Gear, 38 Conn. 15, 18. After the collections were made, 
the agent or trustee might have continued the trust relation, 
or, by its conduct toward the collections, have changed the 
relation to that of debtor and creditor. For example, the agent 
would change the relation to that of debtor and creditor were it 
to mingle the funds collected with its own funds, and credit the 
collections to the sending bank under its arrangement with it 
to make remittances at specified times. If, on the other hand, 
it held the funds collected, intending under its agreement to 
make immediate remittance, and for a very brief period, for 
business convenience, keeping the funds set apart or on special 
deposit for its principal, there would be no change in the relation, 
the frust would continue, and, on failure of the agent pending 
transmission of the funds, the principal would be entitled to 
them. Commercial Bank v. Armstrong, 148 U. S. 50, 56, 13 
Sup. Ct. Rep. 533. 

Some of the courts hold the test is found in the ability to 
trace the fund; if this can be done the trust continues; if it 
cannot, the trust ceases, and the principal must share with 
other creditors of the insolvent. While other courts hold the 
test to be whether the relation of principal and agent has ceased 
and that of debtor and creditor begun. We agree with the 
Supreme Court of the United States (Commercial Bank v . 
Armstrong, 148 U. S. 50, 13 Sup. Ct. Rep. 533) that the latter 
test furnishes the more satisfactory reason. Whether or not 
the fund can be traced is, as it seems to us, evidence of the 
existence or non-existence of this relation. 

But whatever the ground of recovery adopted, the claimant 
to the fund must assume the burden of proving the existence of 
this trust relation. Bank Commissioners v. Security Trust Co., 
70 N. H. 536, 550, 49 Atl. 113. The insolvency of the Thames 
Company terminated its authority to collect. The receiver of 
the company could not inventory uncollected items, for they 
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never became part of the assets of the company. If the com- 
pany collected in spite of the termination of its agency to collect, 
it held the proceeds as an agent for the sending bank, and they 
became impressed with a trust from which they cannot be 
disassociated. Freeman’s National Bank v. National Tube 
Works Co., 161 Mass. 413, 418, 24 N. E. 779; Manufacturers’ 
National Bank v. Continental Bank, 148 Mass. 553, 559, 20 . E. 

193; 5 Cyc. 512. The order of court of April 16th restrained the 
Thames Company from paying out any of its funds, or declaring 
or paying dividends on its deposits or capital stock. The order 
did not in terms purport to prevent the company from making 
collections of items in its hands. But when the power of the 
company to remit the proceeds of its collections was taken from 
it, its power to fulfil the purposes of the agency committed to 
it by the Reserve Bank was taken away. The bank would not 
have authorized the collection had it known that the proceeds 
could not be remitted to it. It would not have converted a 
practically cash asset into a general claim against the company. 
When the company lost its power to carry out the terms of its 
agency, the agency ceased. The claim collected after the order 
of court of April 16th is in the same position as the claim col- 
lected after an adjudication in insolvency. The proceeds are 
impressed with a trust; the relation of principal and agent has 
never been transformed to that of debtor and creditor. 

As to the two items collected before the order was passed, 
the facts stipulated do not indicate that the bank intended that 
the sums collected on these items should be a trust fund, or be 
forthwith remitted to it. The letter of April 7th, forwarded 
with the two largest items, did state that the enclosure was 
“for collection and remittance.” There is nothing in the facts 
presented, and no legal inference to be drawn from the use of 
these words, which compel the conclusion that immediate remit- 
tance was intended. The letter also said: “Please do not 
credit until paid.” This undoubtedly had reference to the 
custom between banks holding business relations to credit items 
unless otherwise directed; and it implied that credit might be 
made upon collection. We think the custom of the banking 
business is so universal that we may take judicial notice of it, 
that items collected for another bank are in fact credited, whether 
the provision “for collection and remittance” be among the 
printed directions of the letter of the forwarding bank to its 
correspondent or not. We must presume that by a well-known 
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custom among banks, moneys of its correspondents, when 
collected, are mingled with the funds of the collecting bank. 
Freeman’s National Bank v. National Tube Works Co., 151 
Mass. 413, 418, 24 N. E. 779. When this is done, the forwarding 
bank will get a like sum of money, but not the specific fund 
collected. If the payment of a fee for the collection indicates, 
as the Reserve Bank asserts, a custom that immediate remittance 
of the items collected should be made, we could not so hold 
without a finding of the custom. Until the case is presented of 
such custom, it will not be necessary to consider the effect of the 
violation of its contract by the agent by crediting the collections 
made. 

We should have preferred that the record should show more 
fully all of the facts surrounding this transaction: the relation 
and course of business between the Reserve Bank and the 
Thames Company; their mutual custom in making collections; 
all of their communications with each other; their intention to 
impress these items with a trust or otherwise; and the customs 
of banks in similar transactions. Upon the case as presented 
by this record, we are of opinion that the Reserve Bank, as to 
these two items, is a general creditor of the Thames Company, 
and that the proceeds of these items are not impressed with a 
trust. Against these items the Reserve Bank is entitled to set 
off the $294.30 due from it to the Thames Company. 

Against the $523.29 item, impressed as it is with a trust, the 
amount due the receiver from the Reserve Bank cannot be set 
off, since these are neither mutual credits nor mutual debts. 
The Thames Company held the amount due the Reserve Bank 
as trustee, while the bank owed the Thames Company in its 
corporate capacity. Libby v . Hopkins, 104 U. S. 303, 309; 
General Statutes, §649. 1 . . . 

1 [In the following cases, as in the principal case and in Giles v. Perkins, it 
was held that while the bank continued to hold the paper, the depositor 
retained his beneficial ownership:] Zinck v. Walker, 2 W. Bl. 1164; Ex parte 
Madison, 1 Rose 241 (cited); Parke v. Eliason, 1 East 644; Ex parte Rowton, 
17 Ves. 426, 1 Rose 16; Ex parte Sollers, 18 Ves. 229, 1 Rose 166; Ex parte 
Sargeant, 1 Rose 153; Ex parte Pease, 19 Ves. 25, 1 Rose 232; Ex parte 
Wakefield Bank, 1 Rose 243; Ex parte Leeds Bank, 1 Rose 264; Ex parte 
Buchanan, 1 Rose 280; Ex parte Burton Bank, 2 Rose 162; Thompson v. 
Giles, 2 B. & C. 422; Ex parte Armitstead, 2 Glyn. & J. 371; Ex parte Benson, 
Mont. & Bl. 120; Jombart v. Woollett, 2 Myl. & C. 389; Ex parte Bond, 

1 M. D. & D. 10; Ex parte Edwards, 11 L. J. Bank. 36; Ex parte Barkworth, 

1 DeG. & J. 140; Re State Bank, 56 Minn. 119; South Park etc. Co. v. 
Chicago etc. Ry. Co., 75 Minn. 186; Scott v. Ocean Bk., 23 N. Y. 289; Second 
Bank v. Cummings, 89 Tenn, 609; [Alleman v. Sayre, 79 W. Va. 763). 
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Although, in many of the cases just cited, the plaintiff was allowed to 
succeed in the common law action of trover, it seems clear that in this class 
of cases, as in those where a defrauded vendor resorts to the same remedy 
against the fraudulent vendee, the courts of law have, perhaps unconsciously, 
admitted trover as a substitute for a bill in equity. In Ex parte Dumas, 
2 Ves. Sr. 582, 583, Lord Hardwicke, in 1754, said: “It must be a very ex- 
tensive question, whether the property of these bills in point of law remained 
in the petitioners, so that they might maintain Trover at law. They were 
all made payable to Julian or order; and then he doubted no action of Trover 
could be maintained; for the property of the paper will follow the chose in 
action; but it would be sufficient if they could be made trustees for the 
petitioners. 1 ’ So to the same effect, Collins v. Martin, 1 B. & P. 648, 651, 
per Eyre, C. J. Lord Eldon reluctantly recognized the innovation in Ex 
parte Pease, 19 Ves. 25, 46: “I do not consider whether these bills might be 
recovered in an action. If the doctrine of those cases is right, in which the 
court has struggled upon equitable principles to support an action of trover, 
these bills might be recovered at law; but there is no doubt that they might 
be recovered by a bill in equity.” 

That an indorsee for collection is a trustee appears clearly from the fol- 
lowing cases deciding that such an indorsee may sue in his own name upon 
the bill or note: Balls v. Strutt, 1 Hare 146; Law v. Parnell, 7 C. B. (n. s.) 
282; Bancroft v. Paine, 15 Ala. 834; Goodman v. Walker, 30 Ala. 482; Bemey 
v. Steiner Bros., 108 Ala. Ill; Poorman v. Mills & Co., 35 Cal. 118; Toby v. 
Oregon Pac. R. R. Co., 98 Cal. 490; First Nat. Bk. v. Hughes (Cal. 1896), 
46 Pac. 272; Meyer v. Foster, 147 Cal. 166; Bassett v. Inman, 7 Colo. 270; 
McCallum v. Driggs, 35 Fla. 277 ; Wilson v. Tolson, 79 Ga. 137 (indorsement 
for collection); Lohman v . Cass Co. Bk., 87 HI. 616; Illinois Conference v. 
Plagge, 177 111. 431; Cottle v. Cole, 20 Iowa 481; Abell etc. Co. v. Hurd, 
85 Iowa 559; Lehman v. Press, 106 Iowa 389 (indorsement for collection); 
Manley v. Park, 68 Kan. 400; Graham v. Troth, 69 Kan. 861; Linney v. 
Thompson, 3 Kan. App. 718 (but see Bohart v. Buckingham, 62 Kan. 658; 
Armour Bros. Banking Co. v. Riley Co., 30 Kan. 163); Freeman’s Nat. Bk. 
v. Nat. Tube Works Co., 151 Mass. 413, 417 (indorsement for collection); 
Regina etc. Co. v. Holmes, 156 Mass. 11 (indorsement for collection); Haskell 
v. Avery, 181 Mass. 106 (indorsement for collection); Boyd v. Corbitt, 37 
Mich. 52; Moore v. Hall, 48 Mich. .143; Wintermute v. Torrent, 83 Mich. 
555; Watkins v. Plummer, 93 Mich. 215; Elmquist v. Markoe, 45 Minn. 
305 (but see Rock Co. Nat. Bk. v . Hollister, 21 Minn. 385 (indorsement for 
collection)); Jackson v. Sevatson, 79 Minn. 275; Young v. Hudson, 99 Mo. 
102; Guemey v. Moore, 131 Mo. 650; Cummings v. Kohn, 12 Mo. App. 585; 
Bank v. Edwards, 84 Mo. App. 462; Howe v. Mittelberg, 96 Mo. App. 490; 
Meadowcraft v. Walsh, 15 Mont. 544; Hays v. Hathom, 74 N. Y. 486 (semble); 
Hunter v . Allen, 106 N. Y. App. Div. 557, 559; Freeman v. Falconer, 45 N. Y. 
Super. Ct. 383; Snyder v. Gruinger, 77 N. Y. Supp. 234, (but see Bell v. Tilden, 
16 Hun (N. Y.) 346; Iselin v. Rowlands, 30 Hun (N. Y.) 488; Gerding v . 
Welch, 30 N. Y. App. Div. 623); Seybold v. Bank, 5 N. D. 460; Roberts v . 
Parrish, 17 Ore. 583; Smith v. Bayer, 46 Ore. 143 (indorsement for collec- 
tion); Sterling v. Merietta etc. Co., 11 S. & R. (Pa.) 179; Mumford v. Weaver, 
18 R. I. 801; King v. Fleece, 7 Heisk. (Tenn.) 273; Jennings Banking & T. 
Co. v, Jefferson, 30 Tex. Civ. App. 534; Riddell v. Prichard, 12 Wash. 601. 
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See also Mechem, Agency, sec. 387: Such an endorsement and delivery for 

the purpose of collection passes the legal title in trust.” But see contra , 
Thatcher v . Winslow, 5 Mason (U. S.) 58. 

[The Negotiable Instruments Law contains the following provisions: 
Sec. 36. An indorsement is restrictive, which either (1) prohibits the further 
negotiation of the instrument; or (2) constitutes the indorsee the agent of 
the indorser; or (3) vests the title in the indorsee in trust for or to the use of 
some other person. . . . Sec. 37. A restrictive indorsement confers upon the 
indorsee the right (1) to receive payment of the instrument; (2) to bring 
any action thereon that the indorser could bring; (3) to transfer his rights 
as such indorsee, where the form of the indorsement authorises him to do 
so. ... As to the effect of these provisions, see Brannan, N. I. L.] 

If matured or demand paper is indorsed to a bank “for collection” or 
“for deposit,” the bank is presumptively not a debtor until the paper is 
paid, although the depositor is credited at once with the amount of the 
deposit. Commercial Nat. Bk. v. Armstrong, 39 Fed. 684; Fifth Bk. v. 
Armstrong, 40 Fed. 46 (depositor credited “subject to payment”); First 
Nat. Bk. v. Armstrong; 42 Fed. 193 (like preceding case); Beal v. City of 
Somerville, 50 Fed. 647; Louisiana Ice Co. v. State Nat. Bk., 1 McGloin 
(La.) 181; Tyson v. Western Nat. Bank, 77 Md. 412; Manufacturers’ Bk. r. 
Continental Bk., 148 Mass. 553 (depositor credited “subject to payment”); 
National Butchers etc. Bk. v. Hubbell, 117 N. Y. 384. But see contra , First 
Nat. Bk. v. Armstrong, 39 Fed. 231. 

The presumption is the same if such paper is indorsed “for deposit to 
the credit of” the depositor. Freeman v. Exchange Bank, 87 Ga. 45; 
Haskell v. Avery, 181 Mass. 106; [Miller v. Norton, 114 Va. 609]. But 
see contra t Fourth Nat. Bk. v. Mayer, 89 Ga. 108 (depositor credited “sub- 
ject to payment”); American T. & S. Bk. v. Gueder etc. Co., 150 111. 336 
( semble ). 

If such paper is indorsed “for collection and credit,” the presumption should 
be the same as in the case of paper indorsed “for deposit to the credit of.” 
But in the few cases found on this point the bank is treated as a debtor from 
the time of deposit. Ayes v. Farmers etc. Bk., 79 Mo. 421; Bullene v. Coates, 
79 Mo. 426; Flannery v. Coates, 80 Mo. 444; Midland Nat. Bk. v. Roll, 
60 Mo. App. 585; Dymock v. Midland Nat. Bk., 67 Mo. App. 97, 102 
( semble ). 

If matured paper or paper payable on demand is indorsed without words 
indicating the purpose of the deposit, and if the depositor is credited with 
the amount of the deposit, the transaction, according to the current of the 
decisions is, without more, a purchaser of the paper, so that the bank becomes 
at once a debtor. Ex parte Richdale, 19 Ch. D. ^09; Bissell & Co. v. Fox 
Bros., 51 L. T. R. 663, 53 L. T. R. 193 (semble); National Bk. v. Silke, [1891] 
1 Q. B. 435; Royal Bank v. Tottenham, [1894] 2 Q. B. 715; Capital & Counties 
Bk. v. Gordon, [1903] A. C. 240 (aff’g Gordon v. London etc. Bk., [1902] 
1 K. B. 242); Akrokerri Mines v. Economic Bk., [1904] 2 K. B. 465 (semble); 
Burton v. United States, 196 U. S. 283; Fifth Nat. Bk. v. Armstrong, 40 Fed. 
46, 48 (semble); [Re H. & L. Jarmulowsky, 243 Fed. 632;] National Com. Bk. 
v. Miller & Co., 77 Ala. 168 (semble); [Gonyer v. Williams, 168 Cal. 452; 
Noble v. Doughten, 72 Kan. 336; Manufacturers’ Bk. v. Continental Bk.]. 
148 Mass. 552, 558 (semble); Taft v. Quinsigamond Nat. Bk., 172 Mass. 
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363; Security Bk. 9 . Northwestern Fuel Co., 58 Minn. 141 (eemble); Bruse- 
gaard 9. Ueland, 72 Minn. 283; Bullet > 9. Coates, 79 Mo. 426; Kavanaugh 9. 
Bank, 59 Mo. App. 540; United States Nat. Bk. 9. Geer, 53 Neb. 67 (eemble); 
Titus 9. Mechanics 1 Nat. Bk., 35 N. J. L. 588 ( eemble ); Metropolitan Nat. 
Bk. 9. Loyd, 90 N. Y. 530 (adopted in Brooks 9. Bigelow, 142 Mass. 6, as 
controlling evidence of the New York law); Moore 9. Riverside Bk., 25 
N. Y. Misc. 720; Walton 9. Riverside Bk., 29 N. Y. Misc. 304; Friberg 9. 
Cox, 97 Tenn. 550; Williams 9. Cox, 97 Tenn. 555. 

But in the following cases such a deposit was thought, and, it is submitted, 
correctly thought not to be a purchase, so that the bank did not become a 
debtor, but a trustee. Gaden 9. Newfoundland Sav. Bk., [1899] A. C. 281 
( eemble ); St. Louis etc. Ry. Co. 9. Johnston, 133 U. S. 566 (reversing b. c. 27 
Fed. 243); Balbach 9. Frelinghuysen, 15 Fed. 675; Richardson 9. Louisville 
Banking Co., 94 Fed. 442; Richardson 9. Continental Nat. Bk., 94 Fed. 450; 
City of Philadelphia 9. Eckels, 98 Fed. 485; [People’s Bk. v. Erwin, 238 Fed. 
791;] Moors 9. Goddard, 147 Mass. 287; Hoffman 9. First Nat. Bk. 46 
N. J. L. 604, 607 (terrible) ; Perth Amboy Gas Light Co. 9. Middlesex Co. Bk., 
60 N. J. Eq. 84 (eemble); Fayette Nat. Bk. 9 . Summers, 105 Va. 689; [Morris- 
Miller Co. 9. Von Pressentin, 63 Wash. 74; American Sav. Bk. <fc T. Co. v. 
Dennis, 90 Wash. 547. See further 7 L. R. A. (n. s.) 694; 47 L. R. A. (n. b.) 
552.] 

In Moors 9. Goddard, 147 Mass. 287, supra, it was decided that the bank 
was not a debtor because the customer was allowed to draw against the 
deposit only as a matter of courtesy; but it was said that, if the customer 
were entitled to draw as a matter of right, the transaction would import a 
discount. It should be observed in regard to Metropolitan Nat. Bk. 9. Loyd, 
90 N. Y. 530, that the controversy arose between the depositor and a creditor 
of the bank to whom the latter had forwarded the paper on account of its 
debt; the case may be thought, therefore, to show the disposition of the New 
York courts to strain the facts in order to avoid the application of their un- 
fortunate doctrine that a creditor taking a bill on account of his claim does 
not rank as a purchaser for value. 

[In general as to the relation between the depositor and the bank before 
collection, see Morse, Banks & Banking, 5 ed., Chaps. 16, 36. Dec. Dig., 
Banks & Banking, 156-159; 7 Corp. Jur. 597, 635.] 

Relation after Collection . From the moment of collection, however, whether 
the paper is indorsed in blank, or “for collection,” or “for collection and 
credit,” the bank is presumptively a debtor, being entitled and accustomed 
to treat the proceeds of the paper as its own. Re Hallett’s Estate, 13 Ch. D. 
696, 723, 724, per Thesiger, L. J.; Crowther 9 . Elgood, 34 Ch. D. 691, 694, 
per Cotton, L. J. (but see Re West of England etc. Bk., 11 Ch. D. 772) ; Marine 
Bk. 9 . Fulton Bk., 2 Wall. (U. 8.) 252; Planters’ Bk. 9 . Union Bk., 16 Wall. 
(U. 8.) 483, 501; Phoenix Bk. 9. Risley, 111 U. 8. 125; Balbach 9. Freling- 
huysen, 15 Fed. 675, 682, 683 (eemble); Anheuser-Busch Brewing Ass’n 9. 
Clayton, 56 Fed. 759; National Com. Bk. 9 . Miller & Co., 77 Ala. 168; [United 
States Nat. Bk. 9 . Gian ton, 146 Ga. 786;] Marine Bk. 9 . Chandler, 27 111. 
525; Marine Bk. 9. Rushmore, 28 111. 463; Tinkham 9. Heyworth, 31 111. 
519; Billingsley 9 . Pollock, 69 Miss. 759; Clark 9 . Merchants’ Bk., 2 N. Y. 
380; People 9. Merchants’ etc. Bk., 78 N. Y. 269; Briggs 9. Central etc. Bk., 
89 N. Y. 182; People 9. City Bk., 93 N. Y. 582; National Butchers etc. Bk. 
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v . Hubbell, 117 N. Y. 384; Gordon v. Rasines, 5 N. Y. Misc. 192; Bank v. 
Davis, 114 N. C. 343; Parkersburg Bank’s Appeal, 6 W. N. (Pa.) 394; Akin v. 
Jones, 93 Tenn. 353; Jockusch v. Towsey, 51 Tex. 129; Hallam v. Tillinghast, 
19 Wash. 20. 

But see contra, Nurse v. Satterlee, 81 Iowa 491 ; Kansas State Bk. a. Bank, 
62 Kan. 788; Anheuser-Busch Brewing Ass’n v. Morris, 36 Neb. 31; Capital 
Nat. Bk. v. Coldwater Nat. Bk., 49 Neb. 786; State v. Bank of Commerce, 
61 Neb. 181; Amot v. Bin gham , 55 Hun (N. Y.) 553. 

It is hardly necessary to state that, in jurisdictions in which the deposit 
would presumptively create a debt, the presumption may be overthrown by 
evidence of an agreement or understanding that the banker should hold the 
proceeds of collection as a trust fund. Re Brown, 6 Morrell 81 (evidence 
very slender) ; Sherwood v. Savings Bk., 103 Mich. 109; or by evidence that 
in fact the bank treated the proceeds of the collection as a trust fund. First 
Nat. Bk. v. Armstrong, 36 Fed. 59. 

Where paper is sent to a distant bank for collection and remittance, the 
bank, according to the following cases, does not become a debtor upon col- 
lection, but is to be treated as a trustee until remittance is actually made 
either in specie or by an approved draft. Boone Co. Nat. Bk. v. Latimer, 
67 Fed. 27; Holder v. Western German Bk., 132 Fed. 187, 136 Fed. 90; 
[American Can Co. v. Williams, 178 Fed. 420, aff’g 176 Fed. 816; Darragh 
Co. v. Goodman, 124 Ark. 532 (“ collect and remit in Little Rock Exchange”);] 
First Nat. Bk. v. Hummel, 14 Colo. 259; Ober & Sons Co. v . Cochran, 118 
Ga. 396 ( 8emble ); Wallace v. Stone, 107 Mich. 190; Griffin v. Chase, 36 Neb. 
328; [First Nat. Bk. v. Dennis, 20 N. M. 96;] People v. Bank of Dansville, 
39 Hun (N. Y.) 187; Plano Mfg. Co. v. Auld, 14 S. D. 512. 

But, it is submitted, the bank should not be required to keep the proceeds 
of collection apart from its other money, and must be therefore a debtor from 
the moment of collection. This view is supported by the following cases: 
Philadelphia Nat. Bk. v. Dows, 38 Fed. 172, 183 ( semble ); Merchants’ etc. 
Bk. v. Austin, 48 Fed. 25, 32 (semble); First Nat. Bk. v. Wilmington etc. Co., 
77 Fed. 401; Union Nat. Bk. v. Citizens Bk., 153 Ind. 44; [Young v. Teu- 
tonia Bk., 134 La. 879, 135 La. 66;] Akin v. Jones, 93 Tenn. 353; Sayles a. 
Cox, 95 Tenn. 579. 

Effect of Insolvency. A bank receiving a cash deposit or collecting paper 
when it knows that it is insolvent, has no right to use the money as its own. 
It is to be treated therefore not as a debtor but as a constructive trustee of 
the amount received under such circumstances. Sadler v. Belcher, 2 Moo. 
A R. 489 (semble ) ; Ex parte Clutton, Fonbl. 167 (semble); St. Louis etc. Ry. 
Co. v. Johnston, 133 U. S. 566; German- American Bk. v. Third Nat. Bk., 
Fed. Cas. No. 5359; Furber v. Stephens, 35 Fed. 17; Peck v. First Nat. Bk., 
43 Fed. 357; Franldin Co. Nat. Bk. v. Beal, 49 Fed. 606, 607 (semble); City 
of Somerville v. Beal, 49 Fed. 790; Wasson v. Hawkins, 59 Fed. 233; Richard- 
son v. Denegre, 93 Fed. 572 (semble); Quin v. Earle, 95 Fed. 728; City of 
Philadelphia v. Aldrich, 98 Fed. 487; City of Philadelphia v. Eckels, 98 Fed. 
485; Richardson v. Now Orleans etc. Co., 102 Fed. 780; Richardson v. New 
Orleans etc. Co., 102 Fed. 785; Richardson v. Olivier, 105 Fed. 277; Western 
German Bk. v. Norvell, 134 Fed. 724; [Butler v. Western German Bk., 159 
Fed. 116; Clark etc. Co. v. Americus Nat. Bk., 230 Fed. 738; Hutchinson v. 
Nat. Bk., 145 Ala. 196;] American T. & S. Bk. v. Gueder etc. Co., 150 HL 
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336; Union Nat. Bk. v. Citizens Bk., 153 Ind. 44, 49; Page County v. Rose, 
130 Iowa 296; Manufacturers’ Nat. Bk. v . Continental Bk., 148 Mass. 553; 
State v . State Bk., 42 Neb. 896 (but see Wilson v. Coburn, 35 Neb. 530); 
Perth Amboy Gas Light Co. v. Middlesex Co. Bk., 60 N. J. Eq. 84; Chaffee 
v . Fort, 2 Lans. (N. Y.) 81; Cragie v. Hadley, 99 N. Y. 131; Grant v. Walsh, 
J45 N. Y. 502; People v . St. Nicholas Bk., 77 Hun (N. Y.) 159 {semble)) 
Blair v. Hill, 50 N. Y. App. Div. 33; New York etc. Co. v. Higgins, 79 Hun 
(N. Y.) 250; Stapleton v . Odell, 21 N. Y. Misc. 94; Orme v. Baker, 74 Oh. 
St. 337; Corn. Exch. Nat. Bk. v. Solicitors etc. Co., 188 Pa. 330; Jockusch v. 
Towsey, 51 Tex. 129; [Pennington v. Bank, 114 Va. 674;] Hyland v. Roe, 
111 Wis. 361. [See 32 L. R. A. 715; 38 L. R. A. (n. s.) 146; L. R. A. 1915D 
404.] But see contra , Illinois T. & S. Bk. v. First Nat. Bk., 15 Fed. 858; 
Lanterman v. Travous, 174 111. 459; Commercial etc. Bk. v. Davis, 115 N. C. 
226 ( semble ); Sayles v. Cox, 95 Tenn. 579; Klepper v. Cox, 97 Tenn. 534; 
Venner v. Cox (Tenn., 1905), 35 S. W. 769. 

[If, however, it has no knowledge of its insolvency, the rule is otherwise. 
Balbach v. Frehnghuysen, 15 Fed. 675; Brennan v. Tillinghast, 201 Fed. 609; 
Gonyer v. Williams, 168 Cal. 452 {semble)) Terhune v. Bank, 34 N. J. Eq. 
367; Perth Amboy Gas Light Co. v. Middlesex Co. Bk., 60 N. J. Eq. 84; 
Williams v. Cox, 97 Tenn. 555.] 

Similarly if a bank receives a deposit from one who, as the bank knows, is 
violating his duty to another person, the bank is accountable as a trustee to 
that other person. San Diego Co. v. California Nat. Bk., 52 Fed. 59; Board 
of Commissioners v. Strawn, 157 Fed. 49; [City of Centralia v. U. S. Nat. 
Bk., 221 Fed. 755;] State v. Thum, 6 Ida. 323; Independent District v. King, 
80 Iowa 497; Bunton v. King, 80 Iowa 506; Myers v. Board of Fxlucation, 
51 Kan. 87; Fogg v. Bank, 80 Miss. 750; State v. Midland State Bk., 52 
Neb. 1; [City of Lincoln v. Morrison, 64 Neb. 822. C/. City of Sturgis, 38 
S. D. 317, ante p. 11, and Bischoff v. Yorkville Bk., 218 N. Y. 106, poet 
Chap. VII. On the question how far knowledge of an officer is knowledge of 
the bank, see Interstate Nat. Bk. v. Yates Center Bk., 245 Fed. 294]. 

Whether the cestui que trust can obtain a preference over the general 
creditors of the bankrupt bank will depend upon whether the amount of 
money in the bank continuously from the time of the deposit has equalled 
or exceeded the amount wrongfully received by the bank. 19 Harv. L. Rev. 
520. [See James Roscoe (Bolton) Limited v. Winder, [1915] 1 Ch. 62, poet 
Chap. IV, sec. VI.] 

General Deposit for a Special Purpose. If money is deposited in a bank, 
not to be drawn out by checks, but to effect some special purpose, such as 
the payment of a note, the securing of the obligation of a third person, and 
the like, and nothing is said about keeping the money so deposited separate 
from the general moneys of the bank, the natural presumption would be that 
the bank is entitled to mix the money with its own, becoming bound to carry 
out the purpose of the depositor. Consequently if the bank should become 
bankrupt in the meantime the depositor would have no preference over the 
other creditors of the bank. [Schofield Mfg. Co. v. Cochran, 119 Ga. 901;] 
Mutual etc. Ass’n v. Jacobs, 141 111. 261; Kuehne v. Union Trust Co., 133 
Mich. 602. [See Noyes v. First Nat. Bk., 180 N. Y. App. Div. 162; and qf. 
Re Barned’s Banking Co., 39 L. J. Ch. 635, post.] But in the following 
cases the depositor was preferred, the courts failing to distinguish between 
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a special deposit, and a general deposit for a special purpose. [Montagu v. 
Pacific Bk., 81 Fed. 602; Titlow v. Bundquist, 234 Fed. 613;] Anderson o. 
Pacific Bk., 112 Cal. 598; Woodhouse v. Crandall, 197 111. 104; Star Cutter 
Co. v . Smith, 37 111. App. 217; Peak v. Ellicott, 30 Kan. 156; EUioott v. 
Barnes, 31 Kan. 170; [Sawyers v . Conner, 114 Miss. 363]; Harrison v. Smith, 
83 Mo. 210; Kimmel v. Dickson, 5 S. D. 221. [Cf. Madison T. Co. v. Carnegie 
T. Co., 215 N. Y. 475.] 

[If money is delivered in a wrapper to a bank which agrees to hold and 
return the identical money, the depositor is not a mere creditor of the bank. 
Fogg v . Tyler, 109 Me. 109.] 

If the bank acts fraudulently in receiving the deposit, if, for example, it 
receives money for the payment of a note of which it purports to be the 
holder, when in fact it has transferred the note to another, the depositor is 
entitled to treat the bank as a trustee. Massey v. Fisher, 62 Fed. 958; People 
v. City Bk., 96 N. Y. 32. 

If the trustee for collection sees fit, without authority, to take anything 
else than money in payment, and surrenders the paper, the depositor, it has 
been held, has the right to treat the transaction as a collection and so to 
charge the bank as a debtor. Franklin Co. Nat. Bk. v. Beal, 49 Fed. 606; 
Harrington v. Merchants' Nat. Bk., 17 Phil. 38. See contra, Russell v. Hankey, 
6 T. R. 12 (followed in Ridley v. Blackett, Peake Add. Cas. 62, but questioned 
in Grant, Banking, 4 ed., 80); Levi v. Nat. Bk., 5 Dill. (U. S.) 104; Stein- 
harte v. Nat. Bk., 94 Cal. 362. 

[In general as to the relation between the depositor and the bank after 
collection, see Morse, Banks and Banking, chaps. 16, 36; Dec. Dig., Banks A 
Banking, 164-175; 7 Corp. Jur. 616.] — Ames MS. 



MACKERSY v. RAMSAYS, BONARS, A CO. 

House of Lords. 1843. 

9 Cl. A F. 818. 

Lord Campbell . 1 I am of opinion that the interlocutor of the 
Lord Ordinary was right, and that the judgment of the Court of 
Session which reversed it cannot be supported. It appears that 
Ramsay & Co., of Edinburgh, in the way of their business as 
bankers, were employed for reward by a customer, with whom 
they had a cash account, to obtain payment of a bill of exchange 
drawn on a person in Calcutta, payable to their order. They 
did not become the owners of the bill, or discount it, but they 
were to receive payment of it for Mackersy, having a lien on the 
bill and its proceeds for any balance due to them from him. 
The payment was to be made to persons to be employed by them, 
to whom the bill must be indorsed. Mackersy was not to 

1 The concurring opinion of Lord Cottenham, as well as the statement of 
facts, is omitted. 
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interfere with the proceeds of the bill till he was credited, or 
entitled to be credited, by them for its amount. They employed 
as their agents Coutts & Co. [of London] who employed Alex- 
ander & Co. [of Calcutta] who duly received payment from the 
acceptor, and, having given Coutts & Co. credit in account, five 
months afterwards became bankrupt. I conceive that these 
circumstances amount, in point of law, to a payment to Ramsay 
A Co., and that they were bound to place the amount to the 
credit of Mackersy. 

The general rule of law, that an agent is liable for a sub-agent 
employed by him, is not confined to cases where the principal 
has reason to suppose that the act may be done by the agent 
himself without employing a sub-agent; and here I conceive 
that the money is to be considered as received by Coutts A Co., 
whose correspondents actually received it at Calcutta, and 
credited them with the amount five months before their failure. 
Mackersy could not have interfered with the money either in 
the hands of Alexander A Co. or of Coutts A Co. There was no 
privity between him and either of those houses; but payment to 
Alexander & Co. was payment to Coutts A Co., and payment to 
Coutts & Co. was payment to Ramsay A Co., the respondents. 
I approve of the expression of the Lord Ordinary, when speaking 
of the receipt of the money by Coutts’s correspondents at 
Calcutta, that “at that moment the law placed it to the credit 
of the defender/ 1 

The judges of the first division truly say that Ramsay A Co. 
had not become the owners of the bill. If by vis major , or casus 
fortuitus, the bill had been destroyed before it reached Calcutta, 
or if Clelland, the drawer, had become insolvent before it was 
paid, the loss would not have been theirs. But they might, 
nevertheless, be agents to receive payment, and be liable for 
the amount when payment had been actually received. 

We have been much pressed with the case of Campbell v. 
The Bank of Scotland, 2 Dunl. & Bell 1010, decided by Lord 
Moncrieff, a judge for whose opinion I should entertain as much 
deference as for the opinion of any judge in Scotland or England; 
but the facts of the case are not distinctly stated, so that we do 
not accurately know on what circumstances that judgment 
proceeded. If he had decided that in a case like this the bankers 
were not liable for the money received by their correspondents, 
I should have been bound to say, with all respect, that he had 
come to an erroneous conclusion. 
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I therefore move your Lordships that the interlocutors of the 
first division of the Court of Session complained of be reversed, 
and that the interlocutor of the Lord Ordinary assoilzieing the 
defender with the costs, be affirmed. 1 

1 Prince v. Oriental Bk. t 3 App. Cas. 325, 335 (semble); Taber v. Perrot, 
2 Gall. (U. S.) 565; Kent v. Dawson Bk., 13 Blatch. (U. 8.) 237; Nat. Exch. 
Bk. v. Beal, 50 Fed. 355 (semble); Guelich v. Nat. State Bk., 56 Iowa 434, 
437; First Nat. Bk. v. Craig, 3 Kan. App. 166; Simpson v. Waldby, 63 Mich. 
439; Streissguth v. Nat. German-American Bk., 43 Minn. 50; Power v. First 
Nat. Bk., 6 Mont. 251; First Nat. Bk. v. First Nat. Bk., 55 Neb. 303 (but see 
First Bank v . Sprague, 34 Neb. 318); Commercial Bank v. Union Bank, 
11 N. Y. 203; Briggs v. Central Nat. Bk., 89 N. Y. 182; St. Nicholas Bk. v. 
State Nat. Bk., 128 N. Y. 26; Hutchinson v. Manhattan Co., 150 N. Y. 250, 
257 (semble); Reeves etc. Co. v. State Bank, 8 Oh. St. 465; Herman v. Day- 
ton etc. Bk., 10 Oh. St. 446; Young v. Noble, 2 Disney (Oh.) 485; Bradstreet 
v. Everson, 72 Pa. 124; Merchants 1 Nat. Bk. v. Goodman, 109 Pa. 422, 17 
Phila. 38; Fifth Nat. Bk. v. Ashworth, 123 Pa. 212; Schumacher v. Trent, 
18 Tex. Civ. App. 17; [First Nat. Bk. v. Quinby (Tex. Civ. App., 1910), 
131 S. W. 429], accord . 

Irwin v. Reeves Pulley Co., 20 Ind. App. 101; [Falls City Mills v. Louis- 
ville etc. Co., 145 Ky. 64;] Daly v. Butchers’ Bank, 56 Mo. 94; Planters’ 
etc. Bk. v. First Nat. Bk., 75 N. C. 534; [Fanset v. Garden City St. Bk., 
24 S. D. 248], contra . 

The decisions are hopelessly irreconcilable on the point whether a bank 
employed as an agent for collection is liable to the principal for a loss resulting 
from the laches of a sub-agent. [See Morse, Banks and Banking, 5 ed., 
chap. 17.] — Ames. 

The agent bank may validly stipulate that it shall not be liable for the 
negligence or insolvency of the sub-agent if selected by it with due care. 

If A deposits paper for collection with B, and B sends the paper to C, 
and C sends it to D, it has been held that C is not liable to A for D’s negli- 
gence. McBride v. Illinois Nat. Bk., 138 N. Y. App. Div. 339. But the op- 
posite result was reached when it appeared that B had stipulated with A 
against liability for the negligence of its correspondents, s. c., 163 N. Y. App. 
Div. 417. 

EVANSVILLE BANK v. GERMAN-AMERICAN 
BANK. 

Supreme Court op the United States. 1895. 

155 U. S. 556. 

On June 14, 1887, the German-American Bank transmitted 
to the Fidelity Bank of Cincinnati for collection a draft, of 
which the following is a copy: 

“ Great Western Distilling Co., Distillers and Refiners of 
Spirits. $6926.15. 
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“ Peoria, Ills., June 14th, 1887. 

“At sight pay to the order of Western Arnold, cashier, sixty- 
nine hundred twenty-six 15-100 dollars. 

“J. B. Greenhut, 

“Sec. and Treas. 

“To Terre Haute Distilling Co., Terre Haute, Ind. 

“No. 4357.” 

At the time of its transmission it was endorsed: “Pay Fidelity 
National Bank of Cincinnati, O., or order, for collection for 
German-American Nat’l Bank of Peoria, Ills. W. Arnold, 
Cash.” 

On June 16 the draft was forwarded by the Fidelity Bank to 
the Old National Bank of Evansville, Indiana, with this addi- 
tional endorsement: “Pay Old National Bank, Evansville, Ind., 
cashier, or order, for collection.” 

On June 18 the draft was forwarded to the First National 
Bank of Terre Haute, received by the latter on "June 20, and 
paid to it by the Terre Haute Distilling Company on the after- 
noon of that day between two and three o’clock. On the same 
afternoon a letter was written by the First National Bank to 
the Old National Bank, advising the latter of the payment of 
the draft, and that its amount had been credited to the account 
of the latter. The letter having been received before banking 
hours of the 21st, the amount of the draft was, in accordance 
with its general practice, entered by the Old National Bank in 
its account with Fidelity Bank as a credit to the latter as of 
June 20, 1887. On June 21, 1887, the Old National Bank wrote 
and mailed to the Fidelity Bank a letter, notifying the latter of 
the payment of the draft and the entry to its credit. 

On June 20, 1887, and for ten days prior thereto, the Fidelity 
Bank was insolvent, but neither the German-American Bank, 
the Old National Bank, nor the First National Bank had knowl- 
edge of this fact, nor did either of said banks have knowledge 
of such fact until after the failure of the Fidelity Bank at 
8.30 a.m., June 21. 

No remittance of money or any tangible representative 
of money representing this draft was ever made by the First 
National Bank to the Old National Bank or by the Old Na- 
tional Bank to the Fidelity Bank or by the Fidelity Bank or 
its receiver to the German-American Bank, and the proceeds 
of this draft never passed between said banks, if at all, other- 
wise than by the debit and credit entries above mentioned. 




74 



TRUST AND DEBT 



[CHAP. I. 

Prior to the institution of this suit the Old National Bank 
and the First National Bank made a mutual settlement of their 
collection accounts up to and including the above-mentioned 
entries representing said draft. The mutual collection accounts 
between the Old National Bank and the Fidelity Bank have 
not been settled on account of the insolvency of the Fidelity 
Bank, but the Old National Bank claims upon such settlement 
the benefit of the amount of said draft as a debit on its account 
with the Fidelity Bank. 

On the books of the Fidelity Bank, as they stood at the be- 
ginning of this suit, the Fidelity Bank owed the German- 
American National Bank $17,844.77. On the books of the 
Fidelity Bank and of the Old National Bank, as they stood at 
the beginning of this suit, the Fidelity Bank owed the Old 
National Bank $14,291.57. The above balances are made by 
debiting the Old National Bank with the amount of said draft 
and crediting the German- American Bank with the like amount. 

Upon these facts judgment was entered in favor of the plaintiff 
for the amount of the draft and interest, to reverse which judg- 
ment the defendant brought this writ of error. 1 

Brewer, J. The Fidelity Bank did not purchase this draft 
from the plaintiff, and, although it acquired the mere legal 
title, never became its equitable owner. It received it as an 
agent, and the endorsement, “for collection, for German- 
American National Bank of Peoria, Illinois,” was notice to it 
and every subsequent holder that it was forwarded simply for 
collection. Neither by the express terms of the contract between 
the plaintiff and the Fidelity Bank, nor by the course of business 
between them, nor by the custom of bankers, did the receipt of 
the draft by the Fidelity make it a debtor for the amount thereof, 
neither would it become such debtor until after collection and 
possession of the proceeds of the draft, either actually or by 
settlement of accounts between the parties. Sweeny v. Easter, 
1 Wall. 166; White v. National Bank, 102 U. S. 658; Com- 
mercial Bank v. Armstrong, 148 U. S. 50. 

The draft was collected and the proceeds thereof received 
by the defendant. While it was at first collected by the First 
National Bank of Terre Haute, yet it was by that bank credited 
to the defendant, notice of the credit given, and the amount 
settled between the two banks in the adjustment of their accounts. 

The case, therefore, is presented of a receipt of the proceeds 
1 The statement of facts is abridged. 
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of the draft by the defendant, a sub-agent or agent of the col- 
lector, and the non-receipt of the proceeds by the plaintiff, the 
owner, and the question is whether the former has discharged 
itself of liability for the moneys which it has thus received. 

The contention of the defendant is that it paid the moneys 
which it received to the party from which it received the draft, 
to wit, the Fidelity Bank, which was the agent of the owner. 
It is not pretended that it ever forwarded to the Fidelity Bank 
the cash therefor, but the claim is that it credited such amount 
on the account of the Fidelity Bank, the Fidelity being at the 
time indebted to it, and that this is equivalent to an actual 
payment of money. The difficulty with this contention is, that, 
at the time this credit was entered by the defendant, the Fidelity 
was not in a condition to receive credit or make any settlement; 
it was insolvent, and in the custody of the officers of the law. 
The defendant received no notice of the collection by the Terre 
Haute bank, made no entry on its books, took no other action 
looking to a settlement with the Fidelity until the morning of 
the 21st, and it is found not only that the Fidelity had been 
insolvent for ten days theretofore, but that on the 20th the 
bank examiner had taken possession — a possession which he 
maintained until the appointment of the receiver Armstrong. 
At the time this examiner took possession the business of the 
bank stopped, and the authority of the directors and officers 
ceased. They could not thereafter make any settlement with 
the defendant to the prejudice of the rights of third parties. 
If on the morning of the 21st the defendant had brought to the 
Fidelity Bank in cash the amount which it had collected on this 
draft and tendered it to the officers of the Fidelity Bank in 
payment of a balance due to such bank, the latter could not 
have lawfully received that cash for such purpose, so as to relieve 
the defendant from its liability to the plaintiff. And, a fortiori , 
if it could not accomplish this by an actual tender of the money, 
it cannot by a mere entry on its own books. The only way in 
which the defendant could, after receiving the amount of this 
check, discharge itself from liability to the plaintiff was by a 
payment to the Fidelity Bank, its endorser, at a time when the 
Fidelity Bank was authorized to receive it for the plaintiff, 
and the authority to so receive it terminated when it stopped 
business. 

There is nothing in the case of the Commerical Bank of 
Pennsylvania v. Armstrong, 148 U. S. 50, which conflicts with 
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this. On the contrary, it was said in that opinion, in reference 
to a transaction similar to the one before us: “The plaintiff, 
then, as principal, could unquestionably have controlled the 
paper at any time before its payment, and this control extended 
to such time as the money was received by its agent, the 
Fidelity.” 

Language found later in the opinion, upon which the de- 
fendant relies, must be understood in relation to the particular 
facts of that case. Certain drafts had been received by the 
Fidelity Bank and forwarded for collection to other banks, and 
by the latter collected. Of these collections some had been 
made by banks indebted to the Fidelity, and others by banks to 
whom the Fidelity was indebted, and the amount of such collec- 
tions credited on their accounts with the Fidelity. The former 
were paid by such banks to Armstrong, the receiver of the 
Fidelity, and after its failure. The suit was one brought by the 
original owner of these drafts against the receiver, to charge the 
funds in his hands with a trust in respect to all these collections, 
and it was adjudged that he was such trustee as to the former, 
and not as to the latter; the former, because the collection had 
not been completed by the Fidelity before its failure, and, there- 
fore, the amounts thereof subsequently received by the receiver 
were received for the benefit of the original holder; whilst, as 
to the latter, the collection by the Fidelity was complete and 
the original holder stood simply as a general creditor of the 
Fidelity for such amounts. There was in respect to these latter 
collections no question as to the precise time at which the trans- 
action between the Fidelity and the collecting banks was com- 
pleted, and no suggestion that an entry on the books of the 
Fidelity, or some other act indicating its assent to the action of 
the collecting banks in crediting the amount, was necessary to 
complete the settlement. On the contrary, it was assumed that 
the settlement between the Fidelity and its agents was complete 
at the time of the failure. 

It is unnecessary, in this case, to consider what would be 
the rights of the parties if a settlement between the defendant 
and the Fidelity Bank had been consummated while the latter 
was actually engaged in business, although in fact insolvent; 
for, as stated, no action was taken by the defendant until after 
the Fidelity had stopped business, and was in possession of the 
officers of the law. The mere fact that news of the condition 
of the Fidelity had not reached the defendant at the time it 
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made this entry is immaterial. The condition of insolvency 

was “disclosed” because it was known to the officers of the 

law, and action had been taken by them in consequence thereof, 

and that is all that is necessary. We think the conclusions of 

the Circuit Court were correct, and its judgment is > _ . , 

Affirmed , .* 



1 It is well settled, in accordance with the principal case, that the owner 
of a bill deposits it with an agent, i.e. a trustee, for collection, indicating by 
the words “for collection 1 ’ or otherwise his interest in the bill, and the agent, 
in due course, transfers the bill to a sub-agent, i.e. a sub-trustee, for collec- 
tion, and before collection the agent becomes bankrupt, the depositor of the 
bill is entitled to reclaim it, or the amount collected, from the sub-agent 
without regard to the state of the accounts between the agent and sub-agent. 
Sweeny v. Easter, 1 Wall. (U. S.) 166; First Nat. Bk. v. Reno Co. Bk., 3 
Fed. 257; Bank of Metropolis v . First Nat. Bk., 19 Fed. 301; First Nat*Bk. v. 
Armstrong, 39 Fed. 231; Fifth Nat. Bk. v. Armstrong, 40 Fed. 46; First 
Nat. Bk. v. Armstrong, 42 Fed. 193; Peck v . First Nat. Bk., 43 Fed. 357; 
Richardson v. Louisville Banking Co., 94 Fed. 442; Josiah Morris Co. v. 
Alabama Carbon Co., 139 Ala. 620; [Walker v. McNeil, 68 Fla. 181 ;] Central 
R. R. v . First Nat. Bk., 73 Ga. 383; First Nat. Bk. v. First Nat. Bk., 76 Ind. 
561; Union Bank v. Johnson, 9 Gill & J. (Md.) 297; Cecil Bank v. Farmers 
Bank, 22 Md. 148; Manufacturers 1 Nat. Bk. v. Continental Nat. Bk., 148 
Mass. 553; Freeman’s Nat. Bk. v. National etc. Co., 151 Mass. 413; Nash v. 
Second Nat. Bk., 67 N. J. L. 265; Warner v. Lee, 6 N. Y. 144; Naser v. 
First Nat. Bk., 116 N. Y. 492; [Bank of America v. Waydell, 187 N. Y. 115; 
King v. Bowling Green T. Co., 145 N. Y. App. Div. 298, 404;] Stevenson v. 
fidelity Bank, 113 N. C. 485; Nat. Bank. v. Johnson, 6 N. D. 180; Producers’ 
etc. Bk. v. Ricketts, 1 W. N. (Pa.) 48; Blaine v. Bourne, 11 R. 1. 119; Bank of 
Sherman v. Weiss, 67 Tex. 331; [Miller v. Norton, 114 Va. 609;] Foster v. 
Rincher, 4 Wyo. 484. See also, to the same effect, Kaltenbach & Co. v. Lewis, 10 
App. Cas. 617 (a sub-factor received proceeds of goods after the bankruptcy 
of factor and knowledge thereof, and with notice of the principal’s claim). 

If the agent becomes bankrupt after collection by the sub-agent, but before 
the sub-agent has paid the amount collected to the agent or settled with him 
for it, the claim against the sub-agent does not form part of the bankrupt 
agent’s assets, but is held by him for the benefit of the depositor. Com- 
mercial Bank v. Armstrong, 148 U. S. 50, 39 Fed. 684; Re Armstrong, 33 
Fed. 405; Nat. Exch. Bank v. Beal, 50 Fed. 355, aff’d 55 Fed. 894 (but see 
contra , Hyde v. First Nat. Bk, 7 Biss. (U. S.) 156); Henderson v. O’Conor, 
106 Cal. 385; Freeman v. Exchange Bank, 87 Ga. 45 (garnishee process against 
sub-agent as debtor of depositor); Armstrong v. Nat. Bank, 90 Ky. 431; 
Guignon v . First Nat. Bk., 22 Mont. 140; Naser v. First Nat. Bk., 116 N. Y. 
492 (garnishee process against sub-agent as debtor of depositor); Importers 
etc. Bk. v. Peters, 123 N. Y. 272; Bank of Clarke Co. v. Gilman, 81 Hun 
(N. Y.) 486, aff’d 152 N. Y. 634; Boykin & Co. v. Bank, 118 N. C. 566. 

In Commercial Bank v. Armstrong, 148 U. S. 50, the crediting of the agent 
bank by the sub-agent bank with the amount collected was decided to be 
equivalent to a payment or settlement in case the agent bank was indebted 
to the sub-agent. But the opposite view was taken in Peoples Bank v . Jeffer- 
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son Co. Sav. Bk., 106 Ala. 524; Nat. Citizens’ Bk. v. Citizens’ Nat. Bk., 
119 N. C. 307, and also in the cases cited infra in the last four lines of the 
last paragraph but one of this note. See further Freeman’s Nat. Bk. v. Nat. 
Tube Works Co., 151 Maes. 413, 418-419. 

If the agent, as & del credere factor, holds the claim against the sub-agent 
as a trustee for the depositor, the sub-agent is obviously not entitled to make 
use of any claim against the agent by way of set-off, to the prejudice of the 
depositor. 

If the owner of a bill deposits it with an agent, i.e. a trustee, for collection, 
but without indicating the trust on the bill, and the agent in the natural 
course of business transfers the bill to a sub-agent for collection, to be held 
and credited on the account between the agent and sub-agent, and then the 
agent becomes bankrupt, being indebted to the sub-agent, the principal 
cannot reclaim the bill or its proceeds from the sub-agent, in jurisdictions 
where a transferee on account of an antecedent debt is treated as a purchaser 
for vajue without notice. Johnson v. Robarts, L. R. 10 Ch. 505; B ank of 
Metrop. v. N. E. Bank, 1 How. (U. S.) 234, 6 How. (U. S.) 212 (but see Wil- 
son & Co. v. Smith, 3 How. (U. S.) 763) ; Vickrey v. State Sav. Ass’n., 21 Fed. 
773; Wyman v. Colo. Nat. Bk. 5 Col. 30; Coors v . German Nat. Bk., 14 
Col. 202; Doppelt v. Nat. Bank, 175 111. 432; Am. Exch. Nat. Bk. v. Theumm- 
ler, 195 III. 90; Rathbone v. Sanders, 9 Ind. 217; Wood v. Boylston Nat. Bk., 
129 Mass. 358; Cody v. City Nat. Bk., 55 Mich. 379; Edson v. Angell, 58 
Mich. 336; Garrison v. Union T. Co., 139 Mich. 392; Continental Nat. 
Bk. v . First Nat. Bk., 84 Miss. 103; Hoffman v. First Bank, 45 N. J. L. 604 
(but see Nash v. Nat. Bk., 67 N. J. L. 265, contra ); Winfield Nat. Bk. v. 
McWilliams, 9 Okla. 493; Carroll v. Bank, 30 W. Va. 518. (But see, contra , 
Lawrence v. Stonington Bank, 6 Conn. 521; Miller v. Farmers’ etc. Bk., 
30 Md. 392; First Nat. Bk. v. Strauss, 66 Miss. 479; Millikin v. Shapleigh, 
36 Mo. 596; Bury v. Woods, 17 Mo. App. 245.) For the same reason, where 
goods are consigned to a factor for sale, and by the factor, in due course, to 
a sub-factor, who sells and receives the proceeds before the factor’s bank- 
ruptcy, and in ignorance of the original consignor’s interest in the goods, ( 
the sub-factor is entitled to apply the proceeds in satisfaction of any claim he 
may have against the factor. New Zealand etc. Co. v . Watson, 7 Q. B. D. 374. 

In jurisdictions where one who takes negotiable paper on account of an 
antecedent debt is not treated as a purchaser for value, the principal is, of 
course, entitled to recover the bill, if it is still uncollected and in the hands 
of the sub-agent. Van Amee v. Bank of Troy, 8 Barb. (N. Y.) 312; Scott r. 
Ocean Bank, 23 N. Y. 289; Hoffman v. Miller, 9 Bosw. (N. Y.) 334; Commer- 
cial Bank v. Marine Bank, 3 Keyes (N. Y.) 337; Dod v. Fourth Nat. Bk., 
59 Barb. (N. Y.) 265; Stark v. U. S. Nat. Bk., 41 Hun (N. Y.) 506; First 
Nat. Bk. v. Gregg, 79 Pa. 384; Hackett v, Reynolds & Co., 114 Pa. 328. 
And after collection the principal may enforce the sub-agent’s liability as 
debtor to the agent without any deduction by way of set-off of any debt due 
from the agent to the sub-agent. McBride v. Farmers’ Bank, 26 N. Y. 450; 
Dickerson v. Wason, 47 N. Y. 439; West v. American Exch. Bk., 44 Barb. 
(N. Y.) 175; Lindaucr v. Fourth Nat. Bk., 55 Barb. (N. Y.) 75; Jones v. 
Milliken, 41 Pa. 252. 

The decisions cited in the preceding paragraph would seem no longer to 
represent the law of New York and Pennsylvania since both states have 
adopted the Negotiable Instruments Law by wliich “An antecedent or pre- 




sect. iv. ] In re barned's banking company 79 

existing debt constitutes value.” But in Bank of America v. Waydell, 103 
N. Y. App. Div. 25, it was decided, in accordance with Sutherland v. Mead, 
80 N. Y. App. Div. 103, and Roseman v. Mahony, 86 N. Y. App. Div. 377, 
that the previous New York rule as to value had not been changed by the 
Negotiable Instruments Law. [But the later trend of the decisions in New 
York is toward holding that one who takes negotiable paper as security for 
an antecedent debt is a holder for value. King v. Bowling Green T. Co., 
145 N. Y. App. Div. 398; McBee Co. v. Shoemaker, 174 N. Y. App. Div. 
291; Crawford, Negotiable Instruments Law, 4 ed., p. 63.] — Ames MS. 



In re BARNED’S BANKING COMPANY (Limited). 
MASSEY'S CASE. 

Chancery. 1870. 



39 L. J. Ch. 635. 

A bill of exchange for 1852. drawn by Massey on a Mr. Fox 
was by the latter accepted, payable at the office of Messrs. 
Prescott & Co., the correspondents in London of Bamed’s 
Banking Company. 

In pursuance of an arrangement with Fox, Massey, on the 
17th of April, 1865, (being the day before the bill became due), 
paid into the office of Bamed's Banking Company at Liverpool 
(with which neither Massey nor Fox kept any account) the 
proper amount to be remitted to Prescott & Co., in order to 
take up the bill on its becoming due. On the following day the 
bank stopped payment without having made the remittance to 
Prescott & Co.; the bill was in consequence dishonored, and was 
subsequently paid by Massey, who now claimed in the winding 
up of the bank to recover the whole amount paid to it for 
remittance to London as aforesaid. 

Mr. Roxburgh and Mr. Badcock } for Massey, relied on Farley 
v. Turner, 26 L. J. Ch. 710, submitting that their case was stronger 
than that of the creditor in that case, inasmuch as here neither 
drawer nor acceptor was a customer of the bank. 

Sir R. Baggallay and Mr. Kekewich , for the official liquidator 
of the company, were not called upon. 

The Master of the Rolls [Romilly]. This is a different 
case from Farley v. Turner. There the country bank, after 
receipt of the money, and instructions from Goodwin to pay 
the bill which was about to fall due at the office of their London 
correspondents, Robarts & Co., remitted bills to Ovcrend & 
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Gurney for discount, directing the latter to hand the proceeds 
to Robarts & Co. to provide them with funds to meet the bill. 
Robarts & Co. accepted the money for the purpose, but after- 
wards, having heard of the stoppage of the country bank, held 
their hands, and allowed the bill to be dishonored. The question 
then arose, for whom they held the money provided to meet 
the bill, whether for the general creditors of the country bank, 
or Goodwin, and it was held to be for the latter. There the 
country bank had applied the money, and the town agent had 
received it for the specific purpose. Here there was no applica- 
tion of the money, and Mr. Massey has no lien, bot merely a 
right to prove along with the general creditors . 1 

1 Re Hosie, 7 N. B. R. 601, accord . Ryan v. Phillips, 3 Kan. App. 704; 
Johnson v. Whitman, 10 Abb. Pr. n. b. Ill; Bank of Blackwell v. Dean, 
0 Okla. 626, contra. 

A deposit of money in a bank, which agrees in consideration thereof to 
meet a liability from the depositor to a third person is often regarded aa a 
trust. But, in the absence of evidence that the money was delivered as a 
special deposit, the transaction does not create a trust, but only an obliga- 
tion of the banker to the depositor to pay out of its general assets the claim 
of the third person. The depositor may sue in special assumpsit for the breach 
of this obligation. Hill v . Smith, 12 M. & W. 618. Whether the third person 
may sue on this promise will depend upon the law, in a given jurisdiction, as 
to promises to one person of performance to another. In England, there- 
fore, the beneficiary has no right against the banker. Williams v . Everett, 
14 East 582; Steward v. Fry, 7 Taunt. 339; Yates v. Bell, 3 B. & Al. 643; 
Wedlake v. Hurley, 1 Cr. & J. 83; Cobb v. Bccke, 6 Q. B. 930, 933, per Pat- 
teson, J.; Moore v. Bushell, 27 L. J. Ex. 3; Henderson v. Rothschild, 33 Ch. 
D. 459. See, to the same effect, Wilson v. Lizardi, 15 La. 255; Conery v. 
Webb, 12 La. An. 282; Nicholson u. Crook, 56 Md. 55; McDonald v. American 
Nat. Bk., 25 Mont. 456. 

In the United States, generally, the opposite rule prevails. But the 
promisee, if solvent, may defeat the beneficiary’s right by a release or modi- 
fication of the banker’s duty at any time before the beneficiary has expressed 
his assent to the original obligation. Moore v. Meyer, 57 Ala. 20, 22 (semble) ; 
Mayer v . Chattahoochee Bank, 51 Ga. 325; Brockmeyer v. Nat. Bank, 40 
Kan. 376, 744; Simonton v . First Bank, 24 Minn. 216; Butler v . Duprat, 
51 N. Y. Sup’r Ct. 77; iEtna Nat. Bk. v. Fourth Nat. Bk., 46 N. Y. 82; 
[Staten Island C. & B. Club v. Farmers’ L. &. T. Co., 41 N. Y. App. Div. 
321; Noyes First Nat. Bk., 180 N. Y. App. Div. 162;] First Nat. Bank v. 
Higbee, 109 Pa. 130. But see contra [Dolph v. Cross, 153 Iowa 289 (bene- 
ficiary preferred to garnishing creditor of depositor) ;] Re Le Blanc, 14 Hun 8. 

If there is a mere deposit with directions to the banker, but no agreement 
by him to pay out of his general assets the depositor’s liability to a third 
person, the latter has, obviously, no right against the banker. Ex parte 
Heywood, 2 Rose 355; Grant v. Austen, 3 Price 58; Seaman v. Whitney, 
24 Wend. (N. Y.) 260; Caisse v. Tharp, 5 Can. Pr. R. 265. — Ames. 
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FARLEY t>. TURNER. 

Celancery. 1857. 

26 L. J. Ch. 710. 

In December, 1856, Messrs. Farley, Turner, A Jones carried 
on the business of bankers at Kidderminster, and on the 9th of 
that month Mr. Goodwin, a customer of the bank, who had 
then a balance of 942Z. in the bank, paid in a further sum of 
7071. At the same time he gave specific directions to the clerk 
that 500Z. of this money was lodged for the purpose of paying a 
bill which would become due at Messrs. Robarts A Co.’s on the 
14th of December. He also wrote out the following notice, 
which he left with the bank clerk: 

“Messrs. Farley, Turner, A Jones: 

“Advise Messrs. Robarts, Curtis, A Co. to pay, as under my 
acceptance, dated October the 11th, at two months, due Decern- * 
ber the 14th, to J. A C. Sturge. 

“500Z. D. W. Goodwin.” 

In pursuance of these instructions, advice was immediately 
forwarded by the Kidderminster Bank to Messrs. Overend A 
Gurney to pay 500 J., part of the produce of various bills sent 
to them to discount, to Messrs. Robarts A Co. to meet Mr. 
Goodwin’s acceptance. This was done on the 11th of December, 
and on the morning of the 12th Messrs. Robarts A Co. received 
information of the death of Mr. Turner, one of the firm of 
Farley, Turner A Jones, which took place on the evening of 
the 11th after the bank was closed; and the firm having ceased 
to carry on business, the 500Z. was not applied in payment of 
the acceptance of Mr. Goodwin, but was subsequently paid 
over to the representatives of the estate. 

It further appeared that the 707Z. lodged at the Kidderminster 
Bank by Mr. Goodwin was carried to his general banking account. 

A suit was instituted for the administration of the estate of 
Mr. Turner, and a question was now raised upon an adjourned 
summons from chambers, whether the 500Z. so paid to Messrs. 
Robarts A Co. belonged to Mr. Goodwin or to the general 
creditors of the bank. 

Kindersley, V. C. I think that the claimant is entitled to 
the 500Z. specifically. I am fearful lest I should be influenced 
in my decision by this being a hard case, since hard cases often 
make bad law, but still I feel a strong conviction that it will be 
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in accordance with the law to allow the claim. The matter 
stands in this way. Goodwin having to pay a bill which he 
had accepted, payable at Robarts A Co., thought fit to pay into 
the hands of his bankers, Messrs. Farley, Turner, A Jones, 
a sum of 7071. in addition to the balance then standing to his 
credit. According to the statement in the case, it appears that 
at the time of paying in the 7071. Goodwin told the clerk that 
5001. of this money was to be applied for the specific purpose of 
meeting an acceptance, payable at Robarts A Co/s, to become 
due on the 14th. Goodwin at the same time signed the notice 
before stated. Now, what was the effect of this direction to 
the bankers? Goodwin in effect said, “There is a bill which I 
want paid at Robarts A Co., therefore send them 5001. of this 
money and advise them to apply it in payment of this bill.” 
The direction is accepted by the bankers, or by their clerk, which 
amounts to the same thing, and the clerk did what appears to 
be usual. There was no negligence on his part; at the same 
time he placed the whole amount of 707Z. to Mr. Goodwin’s 
general banking account. He might certainly have sent up a 
check for 5001. to Messrs. Robarts & Co., and placed the remain- 
ing sum to Mr. Goodwin’s account; but he took the ordinary 
course and sent up the 5001., debiting Mr. Goodwin’s banking 
account with that sum, and they informed Robarts A Co. that 
such a bill would be presented. Now, it so happened that the 
Kidderminster Bank had other bills, more or less under similar 
circumstances, which they wanted paid at Robarts’s bank, 
and they sent up a batch of bills to Messrs. Overend A Gurney 
for them to discount, and directed them to pay the amount into 
Robarts A Co.’s bank for the purpose of meeting other bills, as 
well as that for 5001. It appears to me that the course pursued 
was the same as if, having no occasion to pay more than the 
5001. bill, they had simply sent up the specific amount with a 
direction to pay that particular bill. It is true that the money 
was not ear-marked as if it had been locked up in a box, but it 
is a portion of the 7071. which had been paid in expressly for 
the purpose of meeting the bill for 5001. The facts of this case 
differ, I think, from the cases cited. I admit that the money 
is not a particular deposit with the bankers, but it is money 
placed in their hands to be applied in a particular way. What 
I now decide will not trench upon the authorities which decide 
that money paid into a banker’s is not a deposit which you may 
receive back in the identical notes and sovereigns, but that it 
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is a debt. That is quite a different case. Under the circum- 
stances, I am of opinion that the 5001. belongs specifically to 
Goodwin, and not to the general creditors of Mr. Turner. The 
costs will come out of the general estate. 1 



Section V. 

A Trust distinguished from a Condition. 



ANONYMOUS. 
. 1581. 



4 Leon. 2. 

A man made a feoffment in fee sub conditione, ea irdenlione, 
that his wife should have the land for her life, the remainder 
to his younger son in fee; the feoffee died without making such 
an estate; the heir of the feoffor entered. It was resolved, that 
it was not a condition, but an estate, which was executed pres- 
ently according to the intent. 2 

1 See Johnson v. Robarts, L. R. 10 Ch. 505; Commercial Nat. Rk. v. 
Hamilton Nat. Bk., 42 Fed. 880; Montagu v. Pacific Bk., 81 Fed. 602; 
Drovere’ Bk. v. O’Hare, 119 111. 646; Dumond v. Merchants’ Nat. Bk., 150 
111. 515; Amer. Exch. Bk. v. Mining Co., 165 111. 103; Cutler v . Amer. Exch. 
Nat. Bk., 113 N. Y. 593. 

1 “Per plures , if a man make a feoffment in fee ad intentionem to perform 
his will, this is no condition, but a declaration of the purpose and will of the 
feoffor, and the heir cannot enter for non-performance. 31 H. 8.” Bro. Abr. 
Conditions, pi. 191. 

“If, indeed, a feoffment to uses was subject to a condition that the land 
should revest in the feoffor if the feoffee failed to perform the trust, the feoffor 
or his heir, upon the breach of this condition subsequent, might enter, or 
bring an action at common law for the recovery of the land. Only the feoffor 
or his heir could take advantage of the breach of the condition (Y. B. 10 
Hen. IV. f. 3, pi. 3), .and the enforcement of the condition was not the en- 
forcement of the use, but of a forfeiture for its non-performance. Moreover, 
such conditions seem not to have been common in feoffments to uses, the 
feoffors trusting rather to the fidelity of the feoffees.’’ — Ames, Lect. Leg. 
Hist., 236. 
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SMITH r. ALTERLY. 
Chancery. 1672. 



Freem. C. C. 136. 

A. deviseth his lands to his wife, and after to his eldest son, 
with condition that if his wife should be with child, 801. should 
be paid by his eldest son and heir at law to the child after the 
mother’s death; the wife had a child, and [thereafter her 
eldest son conveys away the land to a purchaser. And on proof 
that the purchaser had notice of the will, a decree was for the 
daughter for her money devised, and declared it was a trust to 
go with the lands; and yet this will was void in law, as to the 
legacy, seeing he who was to have the benefit of the breach of 
the condition was the heir, who was to pay the legacy. 1 



WRIGHT v. WILKIN. 

Exchequer Chamber. 1862. 

31 L. J. Q. B. 196. 

This was an action of ejectment brought by the heir-at-law 
of one Mary Mann, to recover certain lands and tenements in 
the county of Norfolk. 

The defendant appeared and defended as landlord for the 
whole. 

At the trial, which took place before Cockbum, C.J., at 
the Norwich Lent Assizes for 1860, it appeared that the defendant 
claimed as devisee in fee under the last will and testament of 
one Mary Mann above mentioned, which bore date the 15th 
of May 1854. By this will the testatrix made several bequests 
of goods and chattels and sums of money to* different persons, 
amongst others to the vicar and chapelwardens of Tilney St. 
Lawrence, in the county of Norfolk, for charitable purposes. 
The will then proceeded as follows: “And I give, devise and 
bequeath unto Thomas Martin Wilkin, of” &c., “all my real 
estates, both freehold and copyhold, in” <fcc., “and all the 
residue of my personal estate and effects, to hold to him the 
said T. M. Wilkin, his heirs, executors, administrators and assigns 
for ever, upon this express condition, that if my personal estate 

1 C/. Anon., Freem. C. C. 278. 
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should be insufficient for the purpose, that he' or they do and 
shall, within twelve months after my decease, pay and discharge 
all and every the legacies hereinbefore bequeathed, and I feel 
confident that he will comply with my wish, it being my partic- 
ular desire that all the above legacies shall be paid. And I do 
hereby charge and make chargeable all my said real and personal 
estate with the payment of the aforesaid several legacies and 
bequests.” 

It appeared that Mr. Wilkin, the defendant, had not paid 
any of the legacies within the period of twelve months, and it 
was contended that the estate left to him was forfeited in conse- 
quence of his not having done so. The jury found a verdict for 
the defendant; and the learned Judge gave leave to the plaintiff 
to move to enter the verdict for him. 

A rule was accordingly obtained, which, after argument, was 
discharged. 2 B. & S. 232. 

Williams, J. 1 I cannot find sufficient upon the face of this 
will to shew that the testatrix intended this devise to operate 
by way of condition. With regard to the passage from Sugden 
on Powers, 122, which has been here referred to, all that Lord 
St. Leonards means to say is, I take it, this — That the remedy 
given by the Court of Chancery to carry out the testator’s 
intention was not in old times regarded by the Courts of common 
law; and that the Courts, of common law held words in a will to 
constitute a condition on the consideration that if they did not, 
there would be no remedy at all; that that reason has long ago 
ceased, and that therefore a different view has been taken and 
ought to be taken as to whether particular words constitute a 
condition. Looking at the whole will in this case, it seems to me 
more convenient to construe this as a trust than as a condition. 

The other Judges concurred. T . _ _ , , 

Judgment affirmed . 

1 Concurring opinions of Erie, C. J., and Pollock, C. B., are omitted. 

* See Merchant Taylors’ Co. v. Attorney General, L. R. 6 Ch. 512; At- 
torney General v. Wax Chandlers’ Co., L. R. 6 H. L. 1; Goodman v. Mayor 
of Saltash, 7 App. Cas. 633; Stanley v. Colt, 5 Wall. (U. S.) 119; Jones v. 
Habersham, 107 U. S. 174; Rolphe etc. Asylum v. Lefebre, 69 N. H. 238; 
Ashuelot Nat. Bk. t\ City of Keene, 74 N. H. 148; Mills v. Davison, 54 N. J. 
Eq. 659; MacKenzie v. Trustees of Presbytery, 67 N. J. Eq. 652; Greene v. 
O’Connor, 18 R. 1. 56. 

So also by language appropriate to the creation of a condition an equitable 
charge may be created. Re Oliver, 62 L. T. 533. See sec. VII., post. 
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Section VI. 

A Trust distinguished, from a Mortgage or Pledge. 

WEHRLE v. MERCANTILE NATIONAL BANE 
OF SALEM. 

Supreme Judicial Court, Massachusetts. 1915. 

221 Mass. 585. 

Rugg, C. J. This case comes before us on appeal from a 
decree dismissing the bill after an order sustaining a demurrer. 
The material averments are that, in 1878, Rebekah K. Jacobs 
indorsed and delivered to the firm of James 0. Salford and 
Company twenty-six shares of stock of the defendant bank as 
collateral security for notes made by her for the accommodation 
of her son. The stock subsequently was transferred to the name 
of the firm and has been held by them. In 1881, one Choate 
was appointed assignee of the estate of Mrs. Jacobs, who had 
been adjudged insolvent. In 1884, Salford and Company 
executed and delivered a full release of all claims a gainst, the 
son, and a year later the surviving partner acknowledged full 
settlement of all claims against Mrs. Jacobs in the insolvency- 
proceedings against her, and that the indebtedness as security 
for which the stock had been transferred was paid in full in 1884 
or 1885. Choate, the assignee in insolvency of the estate of 
Mrs. Jacobs, died in 1890 and there was no assignee of her 
estate until the plaintiff was appointed in his stead in 1912. 
This suit in equity is brought to recover the twenty-six shares 
of bank stock and the dividends which have accrued thereon. 
The bill was filed in March, 1913, twenty-eight years after it is 
averred that the debt for which the stock was deposited as 
collateral was paid. 

The parties defendant are the bank whose shares of stock are 
sought to be recovered, the surviving partner of Safford and 
Company, who has deceased since the bringing of the suit and 
whose administrators defend, and the administrator of the estate 
of the other partner. The demurrer sets up the statute of 
limitations, laches, and staleness of the plaintiff’s demand. 

It is not necessary to determine whether the right of action of 
a pledgor to recover the pledge accrues without demand and at 
once upon the satisfaction of the claim to secure which the pledge 
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was deposited. See Hancock v. Franklin Ins. Co. 114 Mass. 
155, 156, and Currier v. Studley, 159 Mass. 17. If it be assumed 
in favor of the plaintiff, without so deciding, that a demand 
sometimes may be necessary, the delay in making the demand 
and in bringing the action in the case at bar is so great that he 
cannot prevail. The right to make the demand, if one was 
necessary, came into existence at latest in 1885. The subse- 
quent death of the assignee of Mrs. Jacobs and a considerable 
interval before the appointment of his successor did not suspend 
the effect of the efflux of time. In this respect the rule of the 
statute of limitations must apply. If time begins to run when 
competent parties are in existence to represent both sides of the 
controversy, it continues to run notwithstanding the death or 
disability of the person whose rights may be barred. Ballard v. 
Demmon, 156 Mass. 449, 453. Hogan v. Kurtz, 94 U. S. 773, 
779. Bower v . Chetwynd, [1914] 2 Ch. 68, 76. 

It was said by Mr. Justice Sheldon, speaking for the court, in 
Whitney v. Cheshire Railroad, 210 Mass. 263, at page 268, with 
ample citation of authorities, “The rule has been laid down that 
where a demand is necessary to fix the legal rights of a party and 
give a complete cause of action, the demand ordinarily must be 
made within the time limited for bringing an action at law.” 
The plaintiff contends that this rule is confined in its operation 
to cases where an executory contract calls for the performance 
of some act upon demand. But while many instances where it 
has been invoked are of that nature, the rule is general in its 
scope and applies commonly where no fiduciary relation exists. 
An indeterminate bailment is distinguishable. Wilkinson v . 
Verity, L. R. 6 C. P. 206. 

That principle governs the present case. While a pledge 
sometimes has been spoken of as in the nature of a trust, Newton 
v . Fay, 10 Allen, 505, 507, strictly it has not the legal charac- 
teristics of a trust and a transaction like that here shown is a 
pledge with the incidents attaching to that well recognized 
relation. Gamson v. Pritchard, 210 Mass. 296. Shaw v. Sillo- 
way, 145 Mass. 503. The lapse of twenty-eight years without 
any excuse other than appears upon the face of this bill is fatal 
to the maintenance of this suit. There is nothing to indicate 
fault on the part of the defendants in this respect or any conduct 
by deception or otherwise to prevent seasonable action by the 
plaintiff. It is not the province even of equity to afford relief 
against the natural consequences of such protracted slumber 
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upon rights of the character here alleged. Kase v. Burnham, 
206 Penn. St. 330. Gilmer v. Morris, 80 Ala. 78, 83. Mack&ll 
v . Casilear, 137 U. S. 556, 566. Waterman v. Brown, 31 Penn. 
St. 161. See Brown v. Bronson, 93 App. Div. (N. Y.) 312. The 
case has been ably presented in behalf of the plaintiff, but the 
best argument is unavailing upon these facts. 

Decree affirmed with costs. 1 

1 There is not a fiduciary relationship existing between a mortgagee and 
mortgagor such as exists between a trustee and cestui que trust. See Dobson v. 
Land, 8 Hare 216; Shaw v. Foster, L. R. 5 H. L. 321; Field v. Debenture 
Corporation, 12 T. L. R. 469; King v. State Mut. Fire Ins. Co., 7 Cush. 
(Mass.) 1, 7; Dennett v. Tilton, 227 Mass. 299. 

So also in the case of a contract for the sale of land, although the vendor 
is sometimes spoken of as trustee for the purchaser (Green v. Smith, 1 Atk. 
572; Lysaght v. Edwards, 2 Ch. D. 499; Phillips v. Silvester, L. R. 8 Ch. 
173), he is not really a trustee, for there is no fiduciary relationship between 
the parties. Shaw v. Foster, supra; Re Lynders, [1910] 1 I. R. 231. See 
Raynor v. Preston, 18 Ch. D. 1, 10; 9 Harv. L. Rev. 117 n. And of course 
the purchaser, though sometimes said to be trustee of the purchase-money 
(Green v. Smith, 1 Atk. 572), is not a trustee in any sense. 

In Dobson v. Land, 8 Hare 216, the court said (p. 220): “Now, that a 
mortgagee is in some sense a trustee for the mortgagor, may be admitted; 
for every person in whom the legal estate is vested, with a beneficial interest 
for another person, in a sense, is a trustee for that person. ... A trustee 
can never make a benefit to himself by any dealing with the trust property; 
but if a second mortgagee should buy in the first mortgage for half its amount, 
or even obtain an assignment without consideration from the first mortgagee, 
I can have no doubt he would be entitled to charge the mortgagor with the 
full amount of the first mortgage in addition to his own.” 

In Taylor v. Russell, [1892] A. C. 244, Lord Herschell said (p. 255) : “ No 
authority was cited for the proposition that a mortgagee is, subject to his 
security, a trustee of the legal title for the mortgagor. The rights of a mort- 
gagor are no doubt well established in a court of equity. He may redeem the 
mortgage, and no dealings with the property by the mortgagee, save a con- 
veyance under the power of sale, can deprive him of this right. But it is 
quite a different proposition and one which I think is wholly untenable to 
assert that a mortgagee is trustee for the mortgagor. It is admitted that a 
mortgagee may create such estates as he pleases, he may convey, by way of 
sub-mortgage, to whom and in as many parcels as he pleases.” 

If one lends money and takes a mortgage in the name of a trustee, there 
is no fiduciary relation between the trustee and the mortgagor. Dennett v. 
Tilton, 227 Mass. 299. But a trustee under a deed of trust in the nature of 
a mortgage (e.g.- one securing a bond issue) stands in a fiduciary relation to 
the debtor as well as to the creditors. 
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Section VII. 

A Trust distinguished from an Equitable Charge . 

JACQUET t>. JACQUET. 
Chancery. 1859. 



27 Be&v. 332. 

The testator was resident in Jamaica. He had two planta- 
tions, called “Content” and “Epsom.” By his will, dated in 
1832, the testator requested his executors to “pay and discharge 
his funeral expenses and all just and legal demands that might 
be against him,” “with the payment of which (he said) I do 
charge and make liable all my property in Jamaica both real 
and personal,” Ac. “It is my desire, and I do hereby direct, 
that my executors hereinafter named, or such of them as shall 
qualify under this my will, do dispose of the freehold of Content 
plantation, with the buildings thereon,” Ac., “the moneys 
arising from the sale thereof to be applied to the liquidation of 
my debts, and the overplus (if any) to fall into the residue of my 
estate. All the rest, residue and remainder of my property in 
Jamaica, but subject to the payment of my debts and legacies 
comprised of Epsom plantation” Ac., “and everything else on 
the plantation or elsewhere in Jamaica, of whatsoever nature 
and kind,” he gave, devised, and bequeathed to certain persons 
whom he named. 

The testator died in 1834, and in 1843 the plantations were 
sold to Philip Jacquet and the money was in court. The Chief 
Clerk found that a debt of 318Z. was still due to Spicer, and that 
he had a claim to that amount on the trust funds. The question 
was, whether the real estate was charged with the debt, and 
whether his remedy against the estate and the produce was or 
[was] not barred by the Statute of Limitations. 

The plaintiff took out a summons to vary the certificate by 
finding that he had no claim on the trust funds. 

The Master of the Rolls [Romilly.] I think that this 
will created a trust for the payment of debts as regards the 
Content plantation; but with respect to the other plantation 
there is a mere charge of debts. I am of opinion that the statute 
does not apply as regards the Content estate; but I wish to 
consider whether the transaction of 1843 amounted to a sale to 
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Mr. Philip Jacquet, in consideration of his paying a sum of 
money into court; because, if it did, I am of opinion that the 
fund is affected by the trusts specified by the will, and is now 
applicable to the payment of the debts. 

I came to the conclusion that the debts were charged on the 
whole of the property, but the trust was limited to the Content 
estate, which the testator directed to be sold by his executors, 
and the produce applied in payment of his debts. The testator 
died in 1834, and, under the Statute of Limitations, passed in 
1837, the lapse of twenty years bars any power of recovery 
in respect of the charge, but it does not bar the right of re- 
covery as regards the Content estate, as to which a trust was 
created. 

I think the result of the transaction in 1843 is, that Philip 
Jacquet is the purchaser for value of the Content estate, and 
from that time the statute begins to run in his favor under the 
25th section of 3 A 4 Will. IV. c. 27 ; but as against the produce 
of the Content estate, the statute does not apply, and it remains 
liable for the payment of the testator’s debts. I cannot make 
out how much of the fund in court is attributable to the Content 
estate, and that must be ascertained by an inquiry. 

I will, however, make this declaration: that so much of the 
money now in court as is properly attributable to the purchase of 
the Content estate, under the deed of 1843, is applicable to the 
payment of Mr. Spicer’s debt. 1 

1 Francis v. Grover, 5 Hare 39; Proud v. Proud, 32 Beav. 234; Dicken- 
son v. Teasdale, 1 De G. J. & S. 52; Cunningham v. Foot, 3 App. Cas. 974; 
Re Oliver, 62 L. T. 533; Re Barker, [1892] 2 Ch. 491; Re Lacy, [1899] 2 Ch. 
149; Dundas v . Blake, 11 Ir. Eq. 138; Re Hazlette, [1915] 1 I. R. 285; Re 
Mitchell, 182 Pa. 530, accord. 

For cases in which it was held that a trust was created and that the claimant 
was not barred by the Statute of Limitations, see Ames 57 n. 

By the Real Property Limitation Act, 1833 (3 A 4 Will IV. c. 27), it waa 
provided as follows: 

Sec. 24. “ No person claiming any land or rent in equity shall bring any 

suit to recover the same but within the period during which ... he 
might have made an entry or distress or brought an action to recover the 
same respectively if he had been entitled at law to such estate, interest, or 
right in or to the same as he shall claim therein in equity.” 

Sec. 25. “Provided . . . that when any land or rent shall be vested in 
a trustee upon any express trust, the right of the cestui que trust , or any person 
claiming through him, to bring a suit against the trustee, or any person claim- 
ing through him, to recover such land or rent shall be deemed to have first 
accrued ... at and not before the time at which such land or rent shall 
have been conveyed to a purchaser for a valuable consideration, and shall 
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Personal Liability of Devisee. Where land is devised 
to A , “he paying/’ or “on condition that he pay/’ a certain 
sum of money to B, B acquires a twofold right, the one an 
equitable charge upon the land, the other a money claim against 
A. And this claim against A is enforced at common law by an 
action of Debt, or Indebitaius Assumpsit , although B was a 
stranger to the transaction. Ewer v. Jones, 2 Ld. Ray. 934, 
2 Salk. 415, 6 Mod. 26 ( semble ); Webb v . Jiggs, 4 M. & Sel. 
113, 119 {semble ) ; Braithwaite v. Skinner, 5 M. A W. 313 
{semble ) ; Re M’Mahon, [1901] I. R. 489; Harland v. Person, 
93 Ala. 273; Williams v. Nichol, 47 Ark. 254; Dunne v. Dunne, 
66 Cal. 157; Lord v. Lord, 22 Conn. 595; Olmstead v. Brush, 
27 Conn. 530; Burch v . Burch, 52 Ind. 136; Porter v. Jackson, 
95 Ind. 210; Felch v. Taylor, 13 Pick. (Mass.) 133; Adams v. 
Adams, 14 Allen (Mass.) 65 (but see Prentice v. Brimhall, 123 
Mass. 291, 293); Stringer v. Gamble, 155 Mich. 295 {semble); 
Smith v . Jewett, 40 N. H. 530, 535; Gridley v. Gridley, 24 N. Y. 
130; Brown v. Knapp, 79 N. Y. 136; Redfield v . Redfield, 126 
N. Y. 466; Etter v. Greenawalt, 98 Pa. 422; Jordan v. Donahue, 
12 R. I. 199 {semble). See 30 L. R. A. (n.s.) 815; Ames, 3. 

In Zimmer v. Sennott, 134 111. 505, and in Miltenberger v. 
Schlegel, 7 Pa. 241, there was said to be a claim against the 
devisee, but no equitable charge upon the land. 

| If the testator shows an intention merely to charge the land 
and not to impose a personal liability upon the devisee, as 
where the devise is simply “subject to” a payment, the devisee 
is not personally liable. Jillard v . Edgar, 3 De G. & S. 502; 
Re Cowley, 53 L. T. 494; Den v. Small, 20 N. J. L. 151. 



then be deemed to have accrued only as against such purchaser and any 
pereon claiming through him.” 

Sec. 40. " No action or suit or other proceeding shall be brought to recover 
any sum of money secured by any mortgage, judgment, or lien, or otherwise 
charged upon or payable out of any land or rent, at law or in equity, or any 
legacy, but within twenty years next after a present right to receive the 
same shall have accrued to some person capable of giving a discharge for or 
release of the same. ...” 

By the Real . Property Limitation Act, 1874 (37 & 38 Viet. c. 57), sec. 8, 
the period of twenty years specified in Stat. 3 & 4 Will. IV c. 27 was reduced 
to twelve years. And by sec. 10 of this Act it was provided that no money 
or legacy charged on land or rent, though secured by an express trust, should 
be recoverable except within the time within which it might have been recov- 
ered had there been no express trust. 

Prior to these statutes, there was no Statute of Limitations as to equitable 
charges. Collins v. Goodall, 2 Vera. 235; Crallan v. Oulton, 3 Beav. 1. 
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On the question whether a subsequent transferee is liable, see 
Swasey v. Little, 7 Pick. (Mass.) 296; Sheldon v. Purple, 15 
Pick. (Mass.) 528; Jordan v. Donahue, 12 R. I. 199; and espe- 
cially Hodges v. Phelps, 65 Vt. 303. 

In Millington v . Hill, 47 Ark. 301, Loder v. Hatfield, 71 N. Y. 
92, and Yearly v. Long, 40 Oh. St. 27, a devise of land charged 
with an annuity was so worded as to impose upon the devisee 
a personal liability in the nature of a debt. It was held that, 
as soon as the statute barred the personal claim, the right to 
enforce the equitable charge was also barred. But see contra , 
Stringer v . Gamble, 155 Mich. 295, in which the court said, 
(p. 299): “ There is no undertaking of the devisee to pay the 
annuity although he became liable to do so by accepting the 
devise. The lien did not exist to secure the liability thus arising, 
but it did exist to secure, out of the land itself, the benefit in- 
tended for the [equitable incumbrancer].” See Bala v. Kircher, 
192 Pa. 63. 

The testator may charge simply the rents and profits of the 
land. Nudd v. Powers, 136 Mass. 273 (and cases cited). In 
that event the devisee is not personally liable, nor will the land 
be sold to pay the amount charged thereon. 



DOWNER t>. CHURCH. 

Court of Appeals, New York. 1871. 

44 N. Y. 647. 

This action was brought to compel the specific performance 
of a contract between the plaintiff and the defendant Loren 
Church. It appears from the facts found by the referee that 
Roswell Downer died in January, 1857, leaving a widow but 
no child. By his will he devised all his property to Church, 
charging it with the support and maintenance of his widow dur- 
ing her life. The plaintiff, a nephew and one of the heirs of the 
deceased, informed the defendant Church that the heirs of the 
deceased claimed the estate and would contest his title. The 
plaintiff and the defendant Church thereupon entered into 
the agreement in writing involved in this action, whereby in 
order to settle the controversy without resort to law, the plaintiff 
agreed on behalf of himself and the other heirs to accept from 
Church a deed of the five acres of land occupied by Roswell 
Downer at his death, and certain other property which Church 
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agreed to convey to the plaintiff. The plaintiff agreed to 
procure from all the heirs a release of all their claims to the 
estate of the deceased. He was not to be required to procure 
any release from the widow of Roswell Downer, and her rights 
and interests were not to be affected, but to remain the same; 
except that she was not to have any right or claim to the property 
so to be conveyed to the plaintiff. Church executed and de- 
livered in escrow to one Symonds a deed to the property. The 
plaintiff procured the releases as agreed, but the defendant 
refused to order Symonds to give the deed to the plaintiff. 

The referee found, as conclusion of law, that the defendant 
had violated his contract in the particulars above mentioned, 
and adjudged a specific performance with costs. The defend- 
ants, Church and wife, duly excepted; and on appeal to the 
General Term of the Supreme Court, the facts and conclusions 
of law to which exceptions had been taken were fully reviewed 
and affirmed, with cost. 

The defendants, Church and wife, thereupon appealed to the 
Court of Appeals . 1 

Leonard, C. There can be no doubt of the validity of the 
agreement to compromise the hostile and conflicting claims of 
the plaintiff and defendant, as between themselves. The 
defendant Church argues that the property devised to him is 
charged with a trust for the maintenance of the widow of Roswell 
Downer, the deceased testator, and hence that he cannot legally 
convey it as he had agreed. The provision of the will, as stated 
in the case, is that the property is devised to Loren Church, 
subject to the support and maintenance of the widow. This 
language does not create a trust, it creates an encumbrance. 
The title to the property devised is vested, in Church, charged 
with the support of the widow, as an encumbrance. There is 
no difficulty in his conveying such title as he has. The plaintiff 
takes it subject to the charge contained in the instrument 
creating the title in the defendant. The facts, as they are found 
by the referee, show no hardship or injustice in requiring the 
defendant to deliver the papers deposited in escrow with Mr. 
Symonds. The plaintiff has fully performed his part of the 
agreement, at some expense and loss of time, and there is no 
hardship or injustice in requiring the defendant to complete the 
performance of it on his part. The hardship and injustice 
would be the other way, if the defendant is not held to his 

1 The statement of facts is abridged and a part of the opinion is omitted. 
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contract, in damages or by its due performance. The facts do 
not support the defendant's position. There is no trust as to 

^^^ r ^n^rred * Judgment affirmed, with cods. 1 



In King v . Denison, 1 Ves. & B. 260, Lord Eldon said (pp. 272, 
276): “I will here point out the nicety of distinction, as it 
appears to me, upon which this court has gone. If I give to A. 
and his heirs all my real estate, charged with my debts, that is 
a devise to him for a particular purpose, but not for that purpose 
only. If the devise is upon trust to pay my debts, that is a 
devise for a particular purpose, and nothing more; and the 
effect of those two modes admits just this difference. The 
former is a devise of an estate of inheritance for the purpose of 
giving the devisee the beneficial interest, subject to a particular 
purpose; the latter is a devise for a particular purpose, with no 
intention to give him any beneficial interest. Where therefore 
the whole legal interest is given for the purpose of satisfying 
trusts expressed, and those trusts do not in their execution 
exhaust the whole, so much of the beneficial interest as is not 
exhausted belongs to the heir; but, where the whole legal interest 
is given for a particular purpose, with an intention to give to 
the devisee of the legal estate the beneficial interest, if the whole 
is not exhausted by that particular purpose, the surplus goes to 
the devisee, as it is intended to be given to him. . . . There is a 
great difference here between a devise upon trust and a devise 
subject to a charge; but the object is effected much in the same 
way, compelling the party to make good the charge, or trust, 
by very similar operations, as applied in this court." See 
Re West, [1900] 1 Ch. 84, post. 

1 Jillard v. Edgar, 3 DeG. & S. 502, accord. But if the devisee sells to a 
purchaser for value without notice of the charge, the devisee is liable to the 
equitable encumbrancer. Ibid. ( semble ). 

If the owner of land and a building thereon charged with the payment of 
a legacy insures the building, which is subsequently destroyed, and collects 
the insurance money, the charge does not attach to the insurance money. 
Whitehouse v. Cargill, 88 Me. 479. 

A devisee of land subject to an annuity in favor of A, unlike a trustee for 
A, may buy the annuity of A as freely as any one else. Powell v. Murray, 
2 Edw. (N. Y.) 636, 644-645. 

An equitable charge is not within the exemption in favor of beneficiaries 
under the so-called spendthrift trusts. DeGraw v. Clason, 11 Paige (N. Y.) 
136. See also Matthews v. Studley, 17 N. Y. App. Div. 303. 
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Section VIII. 

A Trust of a Chose in Action distinguished from an 
Assignment . 

HAMMOND t>. MESSENGER. 

Chancery. 1838. 

9 Sim. 327. 

The Vice Chancellor [Shad well]. 1 If this case were 
stripped of all special circumstances, it would be simply a bill 
filed by a plaintiff who had obtained from certain persons to 
whom a debt was due a right to sue in their names for the debt. 
It is quite new to me that, in such a simple case as that, this 
Court allows, in the first instance, a bill to be filed, against the 
debtor, by the person who has become the assignee of the debt. 
I admit that, if special circumstances are stated, and it is repre- 
sented that, notwithstanding the right which the party has 
obtained to sue in the name of the creditor, the creditor will 
interfere and prevent the exercise of that right, this Court will 
interpose for the purpose of preventing that species of wrong 
being done; and, if the creditor will not allow the matter to be 
tried at law in his name, this Court has a jurisdiction, in the 
first instance, to compel the debtor to pay the debt to the plaintiff ; 
especially in a case where the act done by the creditor is done in 
collusion with the debtor. 

If bills of this kind were allowable, it is obvious that they 
would be pretty frequent; but I never remember any instance 
of such a bill as this being filed, unaccompanied by special 
circumstances. 

The only question then is, whether, on this record, there are 
any special circumstances which create a ground for a court of 
equity to entertain the bill against the debtor. 

The bill sets out with a statement that a partnership was 
carried on between Wilks and Wooler; and a variety of instru- 
ments and transactions are stated, the result of which was, that 
the partnership was to be dissolved, that the plaintiff was to 
pay the debts due from the partnership, and to be entitled to 
the partnership assets. Then it represents that Messenger, the 

1 The statement of facts and a portion of the opinion are omitted. 
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demurring party, at the time of the agreement for the dissolution 
of the partnership, was justly indebted to the firm in the sum of 
80Z. for coal and coke sold and delivered to him by the firm, and 
that Messenger is now indebted to the plaintiff in the said sum 
of SOL as the assignee of such debt. Therefore the debt in ques- 
tion was, purely, a debt recoverable at law. Then the bill 
states a notice given to Messenger by the plaintiff to pay the 
debt to him. It then states that on the 2d of October the 
plaintiff called on Messenger, and applied to him for payment 
of the sum of 80L, and fully apprised him of the plaintiff’s right 
and title to demand and receive payment of it from him; that 
Messenger, for the first time, pretended that the plaintiff was 
not entitled to receive the debt, but that he was bound to pay 
it to Wilks and Wooler. That, of itself, creates no equitable 
ground. 

The bill then alleges, in the usual manner, that the plaintiff 
had applied to Messenger for the payment of the debt, and that 
Messenger, combining and confederating with Wilks, had 
refused so to do, and pretended that there was no such debt: 
that, however, gives no equity. Then it charges that Messenger, 
on receiving notice of the plaintiff’s right and title to the debt, 
became and still was a trustee of it for the plaintiff. That 
again does not make him a trustee, that is to say, such a trustee 
as the plaintiff has a right to sue in equity, unless the whole 
circumstances of the case taken together, do show that the 
plaintiff has a right to sue in equity. . . . 

When I come to the prayer, I find that it, first of all, prays, 
“that Messenger may be decreed to pay to the plaintiff the sum 
of 80L, so due to the firm of Wilks and Wooler as aforesaid, or, 
if necessary, that an account may be taken.” Now no case 
whatever is stated to show the necessity for an account, and 
therefore it must, of necessity, stand as a mere prayer that 
Messenger may be decreed to pay the debt. It then proceeds 
as follows: “or that the plaintiff may be at liberty to use the 
name of the defendants, Wilks and Wooler, in an action at law 
to be brought by him against Messenger.” There is, however, 
no case stated which shows that Wilks & Wooler have at all 
interfered to prevent, or that they intend to. prevent the plaintiff 
from using their names at law. . . . 

It seems to me that this case is altogether denuded of those 
special circumstances, the existence of which is the only ground 
for this Court to lend its aid to a party who, like the plaintiff, 
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has taken an assignment of a debt; and, consequently, the 
demurrer must be allowed. 1 

Demurrer allowed, with liberty to the plaintiff to amend his bill. 



FRANCIS B. FOGG, and MARY, his Wife, v . JOHN 
IZARD MIDDLETON and HENRY MIDDLETON. 

Court of Appeals, South Carolina. 1837 . 

2 Hill Ch. 591. 

Mrs. Mart Middleton, in her lifetime, conveyed by deed to 
her second son, Mr. J. I. Middleton, her large real estate; and 
by a will, purporting to be her last will and testament, disposing 
of her personal estate, bequeathed the greater part thereof 
between her two sons, and gave considerable pecuniary legacies 
(as is alleged, and which does not seem to be contradicted) to 
each of her daughters (except Mrs. Manigault, who was dead). 
Afterwards, she executed another will, and died in 1814, leaving 
the same in full force, by which she disposed of the bulk of her 
personal estate to her two sons, subject to certain legacies, 
and particularly a legacy to each of her daughters of lOOi. 
sterling, which was greatly below the legacies under the former 
will. 

The personal estate of Mrs. Middleton was appraised at 
upwards of seventy-one thousand dollars. 

Some discontents naturally arose in the minds of daughters 

1 Western Union Tel. Co. v. Ryan, 126 Ga. 191 ; Full* v. Walters, 2 Mont. 
165, accord . See also Ames, 6Gn; 5 Corp. Jur. 997, 998. 

In the code states the assignee is allowed to sue in his own name, as a result 
of the general provision that actions shall be brought in the name of the real 
party in interest. Pomeroy, Code Remedies, 4 ed., 87. 

In many other states it is expreessly provided by statute that an assignee 
of a chow in action may sue in his own name. See 30 Harv. L. Rev. 105. 
C/. Judicature Act, 1873 (36 & 37 Viet. c. 66) sec. 25 (6), post p. 169. 

In special cases where an action at law in the name of the assignor is not 
an available or adequate remedy, the assignee may sue the obligor in equity. 
This is true where the assignor is a corporation which has ceased to exist 
(Lenox v. Roberts, 2 Wheat. (U. S.) 373; Person v. Barlow, 35 Miss. 174); 
or where the obligor is executor of the assignor (Hodge v. Cole, 140 Mass. 
116); or where the assignor is dead and no domestic administrator has been 
appointed (Cobb v. Thompson, 1 A. K. Marsh (Ky.) 507); or where the 
assignor is threatening to collect the claim or release the obligor. See French 
v. Peters, 177 Mass. 568. As to the effect of a marriage between the obligor 
and assignor, see MacKeoun v. Lacey, 200 Mass. 437. 
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so slightly provided for by a wealthy parent, who bestowed so 
large a fortune on her sons. . . . These discontents readied the 
ears of Mr. J. I. Middleton, with the exaggerated report that the 
use or the abuse of his personal influence over an aged mother 
had produced the effect of diminishing her bounty to her daugh- 
ters, by her last will and testament, to his benefit. . . . [Being 
disturbed by these reports he determined to relinquish the 
amount to which his sisters would have been entitled under the 
former will of their mother, and accordingly] executed bonds 
in trust to his brother, Mr. Henry Middleton, with conditions 
for the payment of certain sums for the eldest daughter of each 
of his sisters, and placed them in the possession of his brother, 
Mr. Henry Middleton. He then went to Europe, about 1817, 
and has remained there ever since, leaving his estate, including 
the personal estate, the slaves derived from his mother’s will, in 
the hands of his brother, Henry, as his attorney and agent; and 
to apply the income of the estate to the payment of the debts of 
her estate, and the legacies under her will. The debts have 
been paid, and the bond to Mr. Izard’s family has been paid, 
but no payment has been made on the bond for the obligor’s 
niece, Miss Mary Rutledge, now the wife of Mr. Fogg, the 
plaintiff. After many years, applications were made, by 
letters to Mr. Henry Middleton, as the agent and attorney of 
Mr. J. I. Middleton, for payment, which applications, being 
unattended to, the bill was filed in this Court, which makes this 
case. . . . 

[Chancellor De Saussure made a decree for the plaintiffs, 
from which the defendants appeal.] 

Chancellor Johnston . 1 Under the decided cases, the de- 
livery of the bond would have been established upon even less 
evidence than was furnished on the trial. As it is, the proof 
fully sustains the Chancellor’s conclusion on the fact. 

The law of the case seems to admit of little doubt. 

Cases have been quoted to show that equity will not aid a 
mere volunteer, where no legal right has passed, or where the 
action of this Court is necessary to constitute the relation of 
trustee and cestui que trust . 

But the delivery and acceptance of the bond, ipso facto , con- 
stituted Mr. Henry Middleton trustee. The bond contained his 
commission, and set forth his duties. 

1 A portion of the opinion is omitted, and the statement of the case is 
abridged. 
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It also vested in him the debt of which it was the evidence; 
and if that debt should be detained, he had a legal remedy to 
recover it. 

Wherever a trustee has accepted a trust, he is bound to a 
diligent discharge of his duties. If he holds choses in action, 
with a clear remedy on them, it is unfaithful in him not to 
endeavor to enforce them. If he holds a bond, even although 
that bond is a free gift, he has no right to remit it . 1 

It never was the law that a trustee was not as amenable to a 
volunteer cestui que trust as to one who is not a volunteer. If 
that were the law, no executor would be accountable to collateral 
legatees. 

So that, without going further than Mr. H. Middleton, the 
plaintiffs have a right to come here to compel him to perform his 
trusts. 

But if he is liable, it results that he may be compelled also to 
surrender to his cestui que trusts all the legal remedies he possesses. 
And this puts the plaintiffs in possession of the bond, to all 
intents, as if it had been drawn to them as obligee, or assigned to 
them. 

If it had been drawn to the plaintiffs by Mr. John Izard Middle- 
ton, or assigned to them by Mr. Henry Middleton, will it be 
pretended that the plaintiffs could not recover from the obligor, 
even if it was given on no consideration? If it had been given on 
a consideration, which failed, that would be a good defence. 
But the original want of consideration would be none. .’ . . 

If the Court, in this case, travels beyond the case of the trustee 
and cestui que trusts , and takes cognizance of the liabilities of the 
obligor, it is at the instance of the defendants, who insisted on 
his being made a party. Being here at his own instance, the 
Court will, to prevent circuity of action, decree against him 
what he would have been liable to pay the defaulting trustee 
or what the plaintiffs could recover if the bond had been assigned 
to them.* . . . 

1 Gordon &. Small, 53 Md. 550. See Fletcher v. Fletcher, 4 Hare 67, post. 

1 The right of a cestui que trust of an obligation to have a subpoena against 
his trustee, who refused to enforce the claim, has been recognized from very 
early times: (1391) 3 Rot. Pari. 297; Y. B. 2 Ed. IV. 2-6; Rose v . Clarke, 
1 Y. & C. C. C. 534, 548; Re Uruguay Co., 11 Ch. D. 372 ( semble ); Thomp- 
son v. R. R. Co., 6 Wall. 134; N. Y. Co. v. Memphis Co., 107 U. S. 205; 
Morgan v. Kansas Co., 21 Blatchf. 134; Doggett v. Hart, 5 Fla. 215; Mason 
v . Mason, 33 Ga. 435; Forrest v. O’Donnell, 42 Mich. 556; Western Co. v. 
Nolan, 48. N. Y. 513; Wetmore v. Porter, 92 N. Y. 76 ( semble ); Crosby v. 
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The motion is dismissed. 

Chancellors Johnson and Harper concurred. 
Chancellor De Saussube absent, from indisposition. 



COPE v. PARRY. 

Chancery. 1821. 

2 J. & W. 538. 

W. Cope, in his marriage-settlement, covenanted with Jones, 
a trustee, to surrender to him a copyhold estate, to hold to the 
uses of the settlement. Cope being dead, the bill was filed by 
the persons interested under the settlement, against the De- 
fendant, who had purchased the estate, as it was stated, with 
notice, to compel a performance of the covenant. 

Mr. Benyon and Mr. Gardner, for the Defendant, objected that 
Jones, the trustee, ought to have been made a party. They 
cited Attorney General v . Green, 2 Bro. C. C. 492, and Cooke v. 
Cooke, 2 Vern. 36, where it was held that in a bill for the specific 
performance of a covenant entered into with A. in trust for B., 
A. must be a party. 

Mr. Heald and Mr. Parker , for -the Plaintiffs. 

The Lord Chief Baron said, that the effect of the surrender, 

Bowery Bank, 50 N. Y. Sup'r Ct. 453; Phoebe v. Black, 76 N. C. 379. See 
also Sandford v. Jodreu, 2 Sm. & G. 176. 

But for some time the cestui que trust could proceed only against his trustee: 
Dhegetoft v. London Co., Moeely 83, affirmed in 4 Bro. P. C. (Toml. ed.) 
436; Fall v. Chambers, Mosely 193; Motteux v. London Co., 1 Atk. 545, 547. 

Now, however, the beneficiary is allowed, on the principle of avoiding 
multiplicity of actions, to join the obligor as a defendant with the recusant 
trustee: Fletcher v. Fletcher, 4 Hare 67; Gandy v. Gandy, 30 Ch. Div. 57; 
[Kelly v. Larkin, [1910] 2 1. R. 550;] Alexander v. Central R. R., 3 Dill. 487; 
Owens v. Ohio Co., 20 Fed. 10; Billings v. Aspen etc. Co., 52 Fed. 250; Mangels 
v. Donau Brewing Co., 53 Fed. 513; Reinach v. Atlantic etc. Co., 58 Fed. 33 
(if neither trustee nor obligor is a citizen of the same state as the cestui que 
trust , the suit may be brought in a federal court); Mason v. Mason, 33 Ga. 
435 ( semble ); Wright v. Mack, 95 Ind. 332; Hale v. Nashua Co., 60 N. H. 
333; De Kay v. Hackensack Co., 38 N. J. Eq. 158; O’Beime v. Alleghany 
etc. Co., 151 N. Y. 372; Davies v. N. Y. Co., 41 Hun 492. See, further, the 
analogous cases of proceedings in equity against an executor and a debtor 
of the testator: Barker v. Birch, 1 DeG. & Sm. 376; or against a guardian 
and a debtor to the ward's estate: Mesmer v. Jenkins, 61 Cal. 151; Frost v. 
Libby, 79 Me. 56. — Ames. 
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if the Court decreed it, would be to give Jones the legal estate. 
He ought, therefore, to be a party; otherwise another suit might 
become necessary against him. 1 . . . 



THOMASSEN v. VAN WYNGAARDEN. 

Supbeme Court, Iowa. 1886. 

65 Iowa 687. 

Action in equity to foreclose two mortgages. From the 
decree the plaintiff appeals. 

Seevers, J. The defendant Wyngaarden executed the 
following promissory note: 

“SI ,400. Pella, Iowa, November 11, 1878.. 

“Six years after date, for value received, I promise to pay to 
Jantie Van Wyngaarden, in trust for Gertruda Geradina 
Thomassen, Jana Thomassen, Wilhemina Thomassen, Johannes 
Thomassen, and Jan Thomassen, heirs of Maarke Thomassen, 
deceased, or order, the sum of fourteen hundred dollars, payable 
at the First National Bank, Pella, Iowa, with interest, payable 
annually, at the rate of six per cent per annum from date until 
paid. Interest when due to become principal and draw ten 
per cent, and an attorney fee of ten per cent if suit is commenced 
on this note. ,, 

The mortgages were given to Jantie Van Wyngaarden in trust 
for the beneficiaries named in the note. ... It was pleaded as 
a defence that the interest up to that time had been paid. The 
mortgages provided that, in the event the interest was not paid 
as therein provided, then the whole debt became due. The 
beneficiaries are grandchildren of Jantie Van Wyngaarden, and 
are minors, and the plaintiff is their guardian. This suit was 
commenced in March, 1882, and the court found that there was 
nothing due at that time. . . . 

I. Counsel for the appellant insist that there is no sufficient 

1 See Head v. Ld. Teynham, 1 Cox 57; Wood v. Williams, 4 Madd. 136. 

When a life insurance policy is payable to the insured or his executors for 
the benefit of the wife and children of the insured, the executor is the proper 
party to sue. Mass. Mut. Life Ins. Co. v. Robinson, 98 111. 324. 

As to the rights of the cestui que trust when the trustee is not subject to the 
jurisdiction of the court, see Amparo Mining Co. v. Fidelity Trust Co., 75 
N. J. Eq. 555; Ettlinger v. Persian Rug etc. Co., 142 N. Y. 189, post. 
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evidence showing that the interest due on the note up to January, 
1882, has been paid. . . . 

The defendants introduced in evidence a receipt in the follow- 
ing words, and proved that it was executed by the trustee: 

“ Pella, Iowa, December 22, 1880. 

“ Received of Jan Van Wyngaarden the sum of one hundred 
and forty-seven dollars, as interest on a certain note, secured by 
mortgage, to me given by the said Jan Van Wyngaarden in trust 
(for the beneficiaries above named); this being in full up to 
January 1, 1882. 

“Jantie Van Wyngaarden.” 

Counsel for the plaintiff insist that the receipt is signed by the 
trustee as an individual, and therefore the beneficiaries are not 
bound thereby. But we think it fairly appears from the receipt 
itself that the money was received by the trustee as such. It 
was paid to and received by the person to whom it was payable 
by the terms of the note, and she will be charged as having 
received it in her capacity as trustee. . . . 

II. Counsel for the appellant insist that the trust created by 
the execution of the notes and mortgages is a simple or dry 
trust, and that the trustee in such a trust does not have the 
power to manage and dispose of the trust estate, and therefore 
the beneficiaries are not bound by what tfie trustee did. A 
simple or dry trust is defined to be one “where property is 
vested in one person in trust for another, and the nature of the 
trust, not being prescribed by the donor, is left to the construc- 
tion of the law.” Perry, Trusts, §520. “There can be but 
few of these dry trusts; for, when there is no control, and no 
duty to be performed by the trustee, it becomes a simple use, 
which the statute of uses executes in the cestui que trust , and he 
thus unites both the legal and beneficial estate in himself.” 

The trust under consideration is materially different; for it is 
so far declared as to cast on the trustee a duty for the performance 
of which she will be held accountable. It is made the duty of 
the trustee to receive and collect the interest and the principal 
when it becomes due. The legal title to the note and mortgages 
is vested in the trustee. It is her duty to preserve and protect 
the interest of the beneficiaries. But, in the absence of fraud or 
collusion, the trustee could satisfy the mortgages and acknowl- 
edge satisfaction of the debt, which would be binding on the 
beneficiaries. It is said that any one dealing with the trustee 
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must see that money paid in the discharge of the trust was 
properly appropriated; but we do not think this is so, for the 
simple reason that the trustee was the legal owner of the note, 
and authorized to receive payment of both the principal and 
interest. An administrator in one sense is a trustee for the 
estate he represents; and yet he is the legal owner of the notes 
and mortgages belonging thereto. A person making him a 
payment is not bound to see that the money is properly accounted 
for. 

The rule, it seems to us, should be the same in the case under 
consideration. ^ ecree 0 j Circuit Court must be affirmed . 1 



SUPREME LODGE, KNIGHTS OF PYTHIAS v. 

RUTZLER, Trustee. 

Court of Errors and Appeals, New Jersey. 1917. 

87 N. J. Eq. 342. 

Parker, J. The suit would be essentially one of interpleader 
except for the fact that complainant before filing its bill had 
already paid over the fund to one of the claimants and sought 
by the bill to be protected in that course, and to secure an 
injunction against the further prosecution of a suit at law by 
the other claimant. 

The fund was the proceeds of a death benefit certificate issued 
by the complainant to Heniy B. Lupton in his lifetime. At the 
time of his death it was payable to “his daughter Lillian M. 
Rutzler as trustee for his daughter Florence S. Lupton.” Flor- 
ence survived her father, but died before the money was paid, 
and this raised the question whether Lillian, as “trustee,” was 
entitled to the money, or Florence’s mother, Anna, who had 
taken out letters of administration of Florence’s estate. The 
complainant finally paid the money to Anna, as administratrix, 

1 Sayre v. Weil, 04 Ala. 466 ( semble ); Rhodes v. Gauladett, 40 Ga. 212; 
Munnerlyn v. Augusta Sav. Bk., 88 Ga. 333; Austin v. Thorp, 30 Iowa 376, 
(semble)', Sherburne v. Goodwin, 44 N. H. 271; Boone v. Bank, 84 N. Y. 83, 
21 Hun 236; Schluter v. Bowery Sav. Bk., 117 N. Y. 125; Knoch v. Van 
Bemuth, 145 N. Y. 643, accord . 

But if the obligor pays the payee knowing that the trustee intends to 
commit a breach of trust he is liable as a confederate in the breach of trust. 
See Bischoff v. Yorkville Bank, 218 N. Y. 106, post. 
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and, upon Lillian bringing an action at law against complainant 
on the certificate, filed this bill for an injunction, making the 
administratrix also a party. On final hearing an injunction was 
awarded and Lillian appeals. 

We are of opinion that the court of chancery properly en- 
joined the suit at law. On the face of the certificate the trust 
was a “dry” or passive one. The characteristics of such a trust 
are so elementary that in all the range of our reported equity 
decisions I do not find, and counsel do not appear to have found, 
any direct adjudication of them. In Cooper v. Cooper, 36 N. J. 
Eq. 121, 123, they are described incidentally by Chancellor 
Runyon, quoting from Lew. Trusts (8th ed. § 18) 21. In Rosen- 
baum v. Garrett, 57 N. J. Eq. 186, the disposition of the fund 
turned on whether the trust was to be held active or passive; 
and Vice-Chancellor Reed (on p. 194) held that if the trust was 
passive (i.e., if the trustee had no active duties to perform in 
respect to the trust estate) he could be called on to convey it to 
the cestui que trust or her appointee. See, also, Perry, Trusts 
§ 18; sections 520 et seq. t and 39 Cyc. 30, where the classifi- 
cation of trusts into “simple” and “special” is dealt with as 
synonymous with passive (or dry) and active. As the trustee of 
a passive trust, the sole duty of Lillian after her father's death 
and in the lifetime of the sister was to act as a conduit of the 
money from the complainant to Florence or her appointee. 
Upon the death of Florence, her personal representative became 
vested with the same jus habendi that Florence had in her life- 
time; and, as the vice-chancellor very properly said, if the 
complainant had paid the money over to the trustee, there was 
nothing for the trustee to do but to turn it over to the adminis^ 
tratrix. As the complainant wished to settle the question who 
was the beneficial owner of the fund as distinct from the purely 
legal owner, the litigation was properly transferred into the court 
of chancery by filing the bill, and properly retained there for the 
settlement of this equitable question; and the award of an in- 
junction against proceeding further with the action at law was 
a remedy incidental to the nature of the case and the jurisdic- 
tion of the court. 1 

1 If a chose in action is assigned by the trustee to a bona fide purchaser, 
and the obligor thereafter pays the cestui que trust without notice of the 
assignment, the obligor is not discharged. Seymour v. Smith, 114 N. Y. 481. 

As to the effect of a payment by the obligor to the assignor with knowl- 
edge of the assignment, see Jones v. Farrell, 1 DeG. & J. 208; Kitzinger v. 
Beck, 4 Colo. App. 206; Chicago etc. Co. v. Smith, 158 111. 417; Ames, 63n. 
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CABLE v. THE ST. LOUIS MARINE RAILWAY 
& DOCK CO. 

Supreme Court, Missouri. 1855. 

21 Mo. 133. 

This was an action by the owners of the steamboat James 
Hewitt, to recover damages for the sinking of said boat by the 
negligence of the defendant. 

At the trial, there was evidence tending to show that, at the 
time of the loss, there was an insurance upon three-fourths of 
the boat, and that immediately afterwards, and before the com- 
mencement of this suit, the interest insured was by the plain- 
tiffs abandoned to and accepted by the underwriters. 

The defendant asked the court to instruct the jury that, in 
respect to the interest abandoned, the right of action was in 
the underwriters alone, and that they should have been joined 
as plaintiffs; and that, in any event, the plaintiffs could not 
recover more than one-fourth of the value of the boat. These 
instructions were refused, and after a verdict and judgment for 
the plaintiffs for the value of the boat, the defendant appealed 
to this court. 

T. T. Gantt , for plaintiff in error. 1. The abandonment 
operated as an assignment to the underwriters of all the inter- 
est of the plaintiffs in the subject insured. (2 Phillips on Ins. 
(3d ed. of 1853), §§ 1711, 1712, and cases there cited.) 2. It 
cannot be presumed that the plaintiffs are trustees for the under- 
writers, and besides, there is no allegation of such a trust in 
the petition. 

John A . Ka88on y for defendants in error, insisted that the 
provision in the code of 1849 that suits shall be brought in the 
name of the real party in interest did not apply to a case like 
this, where the cause of action had become divided; that the 
legal title or claim to the damages was still in the plaintiffs, 

As to the effect of a payment without Buch knowledge, sec Hellen v. Boston, 
194 Maas. 579; Williston, Cas. Contracts, 440n.; 5 Corp. Juris. 960; 
Dec. Pig., Assignments, 93. 

In Roberts v. Lloyd, 2 Beav. 376, the obligor of a chose in action assigned 
it to one as trustee for others. The obligor made a partial payment to the 
ceshtis que trusty another partial payment on the trustee’s order, and a third 
partial payment to the executrix of the obligee after having received notice 
of the assignment. It was held that the obligor was liable for the amount 
of the third payment, but not for the other amounts. 
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and a part of the equitable claim, and that therefore the whole 
action might be sustained in their names. 

Scott, J. All other questions in this cause have been aban- 
doned except that in relation to the right of the plaintiffs to 
maintain this action for the entire value of the boat. 

There can be no doubt but that the plaintiffs would have been 
the proper parties to institute this action for the entire sum 
claimed, had it been brought under our former system of prac- 
tice. Though there had been an abandonment of the subject 
insured, and that abandonment accepted by the underwriters, 
yet the action would have been properly brought for the full 
value of the boat in their names. 

It remains, then, to be seen, whether, under the circumstances 
6f this case, the action is not properly brought in the name of 
of the present plaintiffs, notwithstanding the present practice 
act. It is not controverted, but is admitted, that a right of 
action for a portion of the damages arising from the injury to 
the subject insured, is in the plaintiffs, and that they have a 
right to recover the value of one-fourth part of the boat, which 
was lost through the alleged negligence of the defendant. 

Now, is there any thing in the present practice act which 
affects or in any way impairs the rule of the common law against 
dividing a cause of action, or making two causes of action out 
of one contract or injury by a division of it. The endorsee of 
a bill of exchange is the legal owner of it, and regularly a suit 
upon such an instrument must be brought in his own name. 
But if the holder of a bill assign by way of endorsement one 
half of its amount, would not the action, notwithstanding the 
assignment, still have to be brought in the name of the holder? 
By our law, the assignee of a bond is the legal owner of it, and 
suit thereon must be brought in his name. If the obligee of a 
bond assign one half of the sum of it, could the assignee, al- 
though the legal owner, maintain an action in his own name 
for his portion of the debt? In such a case, would not the 
suit necessarily be brought in the name of the obligee, who 
would recover the full amount due on the instrument? 

A cause of action arising ex maleficio , cannot be used as an 
illustration of this principle, because neither by the common 
law nor statute was it assignable, so as to enable an assignee 
to maintain a suit for the damages in his own name. 

We do not consider that the provision in the present practice 
act, which requires actions to be brought in the name of the 




